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EXECUTIVE SUMMARY

When it occurs, ajudicial disability has the potential, depending on its nature, to
detract serioudly from the judiciary's functioning and to erode public confidence in the
administration of justice. Judicial disabilities manifest themselves in many ways and,
fortunately, have been infrequent. The recommendations for circuit action that the task
force makesin this report are, therefore, modest. Statutory changes or new rules of the
Judicial Council requiring chief judges to respond to every perceived disability are
unwarranted. Rather, the task force concluded that existing problems involve primarily
(1) alack of readily available information and (2) alack of readily available informal
methods of obtaining help. Additionally, the task force concluded that procedures
designed to force a disabled judge unwillingly to obtain help would be inappropriate.
Issues of judicia disability must be handled in a compassionate and cooperative manner.
Moreover, coercive procedures are likely to be less effective than those appealing to the
judge's commitment to public service, and the threat of a sanction against ajudge (such as
removal from office) for refusing to cooperate isinappropriate, especially for Articlelll
judges.

Accordingly, the recommendations of the task force fall into two general
categories, which are suggested by our conclusions: education and assistance. Because
the identified problems affect all judicial officersin much the same way, the task force

concluded that, in general, the same procedures for education and assistance should apply



to all judicial officers. The task force also recommends that the Judicial Council
periodically revisit the issues of judicial disability to assess implementation of these
recommendations and to determine whether different or additional measures should be
introduced.
Overview of Report

The task force learned that, although incidents of judicial disability have been
infrequent, statistics suggest that, each year, some judges of the Ninth Circuit likely will
be affected by disabling conditions. For example, alarge percentage of Article I11 judges
in the Ninth Circuit are 70 years of age and older.* The task force learned that 79 percent
of persons aged 70 and older have at least one of the following chronic conditions:
arthritis, hypertension, heart disease, diabetes, respiratory disease, stroke, or cancer.
And, an estimated 25 percent of persons aged 70 and older have Alzheimer's disease.

Disabling conditions may also affect judges under the age of 70. Twenty-two
percent of individuals between the ages of 45 and 64 suffer from arthritis, hypertension,
heart disease, diabetes, respiratory disease, stroke, or cancer. In addition, a judge of any
age may become disabled from other causes, such as an accident.

To understand the issues relating to judicial disabilities, the task force conducted
extensive research regarding the problems associated with and caused by common

disabilities. The task force heard presentations from an array of experts on specific

'As of December 31, 1999, 37 percent of the judges were aged 70 or older.
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disabilities, and task force members were assigned to speak individually with other
experts on disabilities and with persons closely involved with disability-related issues. In
addition, the task force reviewed a comprehensive body of literature regarding judicia
disabilities and analyzed existing programs from other judiciaries, from state bar
associations, and from different industries, including the medical profession. The task
force also spoke with several judges who have become disabled.

The experts and those closely involved with disability-related issues were
unanimous in their view that a supportive and encouraging response to disability-related
matters is essential to dealing effectively with such matters. The task force therefore
focused its efforts on developing such aresponse in the Ninth Circuit. In doing so, the
task force considered a wide range of different approaches. For example, the task force
considered whether to maintain the circuit's current procedures for responding to judicial
disabilities, which provide a very limited response, or whether to develop extensive
procedures, such as detailed step-by-step procedures for responding to each disability-
related situation. The task force ultimately concluded that the circuit should have more
extensive procedures than currently exist to guide judges and the court regarding
disability-related issues, but that the procedures should not be too detailed or rigid,

because each disability-related situation is likely to pose unique challenges.



A. Satutory Procedures

As part of its study, the task force reviewed and analyzed the relevant statutes and
rules. These statutes and rules primarily address two situations:. the voluntary retirement
of adisabled judge and the involuntary removal of a disabled judge. The task force
concluded that, at this time, there is no need to change the statutes or rules. Rather, the
task force believes that more information should be provided to judges regarding extant
statutory procedures so that judges and their families may make informed decisions
should judges become disabled.

The task force therefore makes several recommendations that are intended to
disseminate a wide range of helpful information to judges. The task force recommends,
for example, that the Administrative Office of the United States Courts complete its
planned handbook on disability for use by Article I11 judges, bankruptcy judges, and
magistrate judges who are considering retiring as disabled and that presentations be made
periodically at judicial workshops, conferences, and at individual courts regarding
disability-related issues.

Other recommendations that the task force makes regarding the statutory
procedures for responding to judicial disabilities include requiring medical certification of
ajudge's disability and encouraging disabled judges to continue working, to the extent
that they are willing and able to do so, either as senior judges or as recalled bankruptcy

judges or magistrate judges.



The task force also studied the circuit's current system for handling complaints of
judicial misconduct and disability. The task force debated whether a separate system or
separate procedures should be developed to handle reports of judicia disability. The task
force questioned whether the current procedures provide enough support and
encouragement to disabled judges. For three reasons, the task force concluded that a
separate system for reports of judicial disability is not warranted.

First, there may be situations in which issues of disability and misconduct overlap.
Second, separate systems necessarily would require complainants to try to diagnose a
judge's conduct to determine which system to use, misconduct or disability. Third, the
task force concluded that the current complaint procedures are flexible enough to allow
the chief circuit judge, who is responsible for reviewing complaints of misconduct and
disability, to resolve areport of judicial disability non-punitively in most cases, by
helping the disabled judge retire or obtain treatment.

B. Informal Procedures

Inits study of the informal (non-statutory) ways in which the circuit addresses
Issues of judicial disability, the task force reviewed the current programs available to the
judges of the Ninth Circuit. The task force concluded that these programs, which include
afederal employee assistance program and various state-run lawyer assistance programs,
inadequately address the diverse disability issues facing federal judges, given the unique

characteristics of judges and their office. The task force therefore recommends that the



Judicial Council develop an assistance program specifically to address issues of judicial
disability in this circuit.

The centerpiece of the assistance program would be a 24-hour private assistance
line that would be available to judges, their staffs, and their families for preliminary
assessment, intervention, and referral services regarding judges. All communications to
and from the private assistance line would be kept confidential, except with the express
consent of the particular judge. After studying models from other jurisdictions and other
professions, the task force concluded that the private assistance line would be an
important resource for the circuit by providing a confidential, non-disciplinary means of
assisting disabled judges.

The assistance program aso would include a preventive component. The task
force believes that judges and their spouses would benefit from periodic presentations at
conferences, workshops, and other meetings regarding issues of health and wellness. As
the task force learned, there are many steps that judges can take (and should be
encouraged to take) to maintain good health. Many of these steps may be unfamiliar to
judges, such as the importance of undergoing routine physical and mental examinations.
Studies have shown that early diagnosis and treatment of certain diseases, such as

Alzheimer's disease, may significantly slow the disease's progression.



Summary of Recommendations

Increase the availability of readily accessible information for judges who
are considering voluntary disability retirement, including completion of a
disability handbook by the AO and presentations at judicial workshops,
conferences, and individual courts.

Require the submission of medical certificates and the waiver of the
physician-patient privilege in the following situations: (1) when a disabled
bankruptcy judge or magistrate judge wishes to retire under the disability
statutes, (2) when a bankruptcy judge or magistrate judge, who has retired
as disabled, wishes to be recalled for service, (3) when an Article I11 judge,
who has retired as disabled, wishes to be designated for duty as a senior
judge, or (4) when a senior Article 111 judge, who has certified himself or
herself as disabled, wishes to continue to be designated for duty as a senior
judge.

Develop and promote a 24-hour private assistance line that would be
available for use by judges, their families, and their staffs to provide initia
assessment, intervention, and referral services regarding judicial disabilities.
Ensure the confidentiality of all communicationsto and from the private
assistance line (except with the express consent of the judge).

Train judges, particularly chief judges, to recognize potential disability-



related issues and to take appropriate action.

Develop and present educational programs for judges and their spouses
regarding issues of health and wellness.

Create a continuity committee to implement the recommendations adopted
by the Judicial Council, if any.

Periodically reassess issues of judicial disability and the implementation of
the task force's recommendations to determine whether different or

additional measures are necessary.



. INTRODUCTION

A Charge to the Task Force

Under the Judicial Councils Reform and Judicial Conduct and Disability Act of
1980, 28 U.S.C. § 372(c) (Act), each circuit’ s Judicial Council is charged with the
responsibility of protecting the quality of the judicial process. The Act provides a
mechanism for reviewing allegations that a federal judicial officer “has engaged in
conduct prgjudicial to the effective and expeditious administration of the business of the
courts’ or “is unable to discharge al the duties of office by reason of mental or physica
disability.” The Judicial Council of the Ninth Circuit carries out this responsibility under
its Rules Governing Complaints of Judicial Misconduct or Disability (Misconduct Rules).

In keeping with the Judicial Council's responsibility to safeguard the integrity of
and public confidence in the judiciary, the Council appointed a task force to address and
improve current judicial disability procedures: the Judicial Disability Task Force of the
Ninth Circuit Judicial Council. In appointing the task force, the Council questioned the
effectiveness and fairness of the procedures currently in place to address judicial
disabilities. The existing procedures appeared unsuited to address many serious disability
Issues; they were designed primarily as a disciplinary mechanism for judges who
allegedly have engaged in misconduct. The Council's interest was sparked by
experiences with: (1) judges who wished to take disability retirement but were unsure

about the process; (2) chief judges and others who advised the Council that some judges



who had become disabled were unsure about the alternatives available to them; and (3) an
increase in the number of judges within the circuit who were dealing with serious health
ISsues.

The Council charged the task force with making recommendations to improve the
existing formal procedures and developing informal procedures to respond to judicial
disabilities. The mission of the task force was to:

* review and recommend any necessary changes to the Act and the Misconduct

Rules,

» make recommendations regarding informal disciplinary and intervention

procedures,

» draft informal intervention guidelines;

* study existing formal and informal disability proceduresin other jurisdictions;

» create a "disability handbook" for judges;

* develop an Employee Assistance Program (EAP) for judges,

» develop a circuit-wide resource list for judges; and

* publicize existing formal and informal disability procedures to all judges.?

B. Composition of the Task Force

The chair of the task force is District Judge Judith N. Keep (S.D. Cal.). Other

members are Circuit Judge Susan P. Graber, District Judge Vaughn R. Walker (N.D.

Although this report does not track each of these pointsin order, each was
thoroughly considered by the task force and is discussed in the report.
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Cal.), Senior District Judge Spencer M. Williams (N.D. Cal.), Chief Bankruptcy Judge
Thomas T. Glover (W.D. Wash.), and Magistrate Judge J. Kelley Arnold (W.D. Wash.).
The task force is staffed by Robin Donoghue and Julie Cobb Martel of the Office of the
Circuit Executive, and previously was staffed by Laura Ryan of the Office of the Circuit
Executive.

C. Methods of Study

The Ninth Circuit isthe first federal circuit, and one of the first judicial units, to
undertake the task of improving judicial disability procedures. Thus, there were no
models from other circuits on which the task force could rely.

The task force extensively researched issues of judicial disability and possible
ways to address them. Members of the task force analyzed the controlling statutes, rules,
and regulations, read materials from other disability programs, and reviewed a
comprehensive body of literature regarding judicial disabilities. Staff surveyed existing
programs by contacting other circuits, the American Bar Association, and the bar
associations and various commissions on judicia performance for each state in the
circuit, aswell as some states outside the circuit. Thereafter, the scope of the survey was
expanded to include private industry; other professions, primarily the medical profession;
and other countries, most notably Canada. Staff also obtained information from the
Administrative Office of the United States Courts (AO) concerning its Employee

Assistance Program.
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The task force heard presentations from expertsin the fields of dementia, alcohol
and drug abuse, depression, and physical maladies such as stress and heart disease. The
task force met with directors of professiona assistance programs designed for lawyers,
judges, and physicians, and heard from judges who had personal experiences with
physical disabilities and substance abuse. Task force members also spoke individually
with other experts on disability and with other persons closely involved with disability-
related issues. Additionally, the task force heard from the chief of the Judges
Compensation and Benefits Branch of the AO.

Finaly, the chair solicited comments from the chief district judges and chief
bankruptcy judges within the circuit, asking the chief judges to describe any problems
that their courts have experienced with judicial disability and to advise the task force
regarding what assistance would be most useful to them in addressing such issues.
Although very few respondents had experienced judicial disability within their districts,
all were supportive of the task force's efforts. In addition, many of the chief judges said
that they would like to have the assistance of a professional from outside the district
should such a situation arise.

D. What Makes Federal Judges Unique?

Many of the experts who met with the task force explained that federal judges are a
unigue professiona group. In developing the recommendations detailed in this report, the
task force has been mindful of this characteristic in suggesting a program that will best
respond to the federal judiciary.

12



Asagroup, federal judges are highly intelligent, accustomed to questioning and
doubting other professionals (such as expert witnesses), comfortable making decisions,
trained to make distinctions, and accustomed to being in control. Because of these
attributes, doctors report, federal judges can be difficult patients.

Federal judges are unique even as compared to other judges. For example, Article
[11 judges are distinguished from most state court judges in that they have lifetime tenure.
Even bankruptcy judges and magistrate judges, although subject to a reappointment
process, do not stand for election. Also, Article Il and bankruptcy judges are not subject
to any age restrictions.®> And, before appointment, all federal judges go through arigorous
appointment process involving intense public scrutiny. Asaresult, they may be more
inclined to resist further scrutiny once on the bench.

The task force learned that private industry often requires executives to retire
between ages 60 and 65. By contrast, as of February 2000, 49 percent of Article 11 judges
in the Ninth Circuit were 65 years of age or older. Nineteen percent were aged 75 and
over, and eight percent were aged 85 and over. See Appendix A. Typically, federa

judges are devoted to public service, and few choose to retire even though they are éligible

3At the time of initial appointment, a magistrate judge must not be 70 years of age
or older. See Regulations of the Judicial Conference of the United States Establishing
Standards and Procedures for the Appointment and Reappointment of United States
Magistrate Judges § 1.01(e). A magistrate judge may continue to serve and be
reappointed after the age of 70, but only upon a majority vote of all the active district
judges of the court, which is taken when the magistrate judge turns 70 and upon each
anniversary thereafter. See 28 U.S.C. § 631(d).

13



to continue to receive their full salaries after retiring. Most continue to work as senior
judges, and many judges over age 65 carry afull caseload. A spokesperson for the AO
reported that, as of July 1999, of the 556 Article 1l judges eligible to retire nationwide, 65
remained active judges maintaining afull case load, 442 took senior status maintaining a
partial case load, and only 49 chose to retire. Moreover, the judiciary needs these judges
to continue working, because the number of authorized judicial officers has not kept pace
with increasing case loads. There also are many judicial vacancies, some of which have
existed for several years. Hence, unlike any other professional model that the task force
could find, the federal judiciary encourages, and is dependent on, men and women over
the age of 65 to handle its crushing casel oads.

Furthermore, federal judges of any age are quite isolated from their former lawyer
colleagues and even from each other. In some districts, judges are few in number or are
geographically distant from one another. Additionally, decision-making is ultimately a
solitary activity. Provisionsin the Code of Conduct for United States Judges restrict a
judge’ s ability to discuss his or her work in the broader community and limit opportunities
for civic, charitable, and social involvement that are available to other professionals. See
Code of Conduct Canon 5 (limiting civil and charitable activities); Canon 7 (restricting

political activity).
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E. Disability Statistics *

The National Center for Health Statistics recently published a book on health and
aging in the United States, which includes some startling statistics on the health of our
society. Overdl, alarge percentage of older adults consider themselvesto be in "fair or
poor" health. For example, 27 percent of persons aged 65 and older reported their health
as"fair or poor." This number rose to more than 30 percent in persons 75 years of age and
older. SeeE. KRAMAROW ET AL., HEALTH, UNITED STATES, 1999, WITH HEALTH AND
AGING CHARTBOOK, 211 (1999) (HEALTH) (based on 1996 statistics).

Among persons aged 70 and older, 79 percent have at least one of the following
chronic conditions: arthritis, hypertension, heart disease, diabetes, respiratory disease,
stroke, or cancer. Seeid. at 40-41 (defining chronic conditions as "prolonged illnesses
that are rarely cured completely™). And, an estimated 25 percent of persons aged 70 and
older have Alzheimer's disease. Tessaten Tusscher, Ph.D., Clinical Psychologist and
Dementia Specialist, Presentation to Judicial Disability Task Force (May 20, 1999).
Moreover, 22 percent of persons between the ages of 45 and 64 are affected by a chronic
condition. See HEALTH at 210.

Statistics also show that chronic conditions can have a substantial effect on people's

lives. More than 30 percent of persons aged 65-74 report that they suffer from a chronic

“*The task force did not survey the health of federal judges. However, if federal
judges suffer disabilities at roughly the same rate as the general population, one can
expect to see similar percentages of disabilitiesin the population of federal judges as
noted in this section.
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condition that limitstheir activities. Seeid. And, 10 percent report that a chronic
condition prevents them from performing amajor activity. Seeid.
[I.  DEFINING "DISABILITY" AND THE SCOPE OF THE STUDY

At the outset, the principal challenge facing the task force was to define
"disability," because this definition would play a significant role in defining the scope of
the task force's undertaking. The AO reported to the task force that its regulations
currently contain no definition of "disability.” Similarly, there is no definition of
"disability” in either the Act or the Misconduct Rules.

Although the Act does not define "disability," it does provide some guidance, at
least with respect to Article I11 judges. Section 372(a) provides that "[a]ny justice or judge
of the United States appointed to hold office during good behavior who becomes
permanently disabled from performing his duties may retire from regular active service
and the President shall, by and with the advice and consent of the Senate, appoint a
successor.” (Emphasis added.) Section 372(b) provides, in part:

Whenever any judge of the United States appointed to
hold office during good behavior who is eligible to retire
under this section does not do so and a certificate of his
disability signed by a majority of the members of the Judicia
Council of hiscircuit in the case of acircuit or district judge
.. . Ispresented to the President and the President finds that
such judge is unable to discharge efficiently all the duties of
his office by reason of permanent mental or physical
disability and that the appointment of an additional judgeis
necessary for the efficient dispatch of business, the President

may make such appointment by and with the advice and
consent of the Senate. (Emphasis added.)

16



Thus, section 372(b) suggests that "disability" means the inability to discharge efficiently
al the duties of the judge's office by reason of a permanent mental or physical condition.
Likewise, regulations pertaining to bankruptcy judges and magistrate judges
suggest the same general standard. Section 1.01(b)(5) of the Regulations of the Judicia
Conference of the United States Establishing Standards and Procedures for the
Appointment and Reappointment of United States Bankruptcy Judges provides that, to be
qualified for appointment as a bankruptcy judge, a nominee must "be of sound physical
and mental health sufficient to perform the essential duties of the office.” (Emphasis
added.) Section 1.01(c) of the Regulations of the Judicial Conference of the United
States Establishing Standards and Procedures for the Appointment and Reappointment of
United States Magistrate Judges requires that a nominee be "competent to perform the
duties of office, . . . emotionally stable [and] in good health." (Emphasis added.)
Although helpful, those materials till left the task force with the need to focus its
study. The criteriafor disability retirement, including the permanency of the impairing
condition, for example, are not necessarily the same as the criteria for informal
intervention, which appropriately may be broader. After considerable discussion, the task
force adopted this working definition of "disability": " a physical or mental impairment,
which may include substance addiction, that renders a judge unable to perform the
duties of the office on a full-time basis and that reasonably can be expected to last a

significant period of time, at least if left untreated.”
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This definition is expansive. It covers both physical and mental conditions, or a
combination of the two. It covers conditions that may have a"vaolitiona" component
(e.g., acrippling injury from engaging in a highly dangerous sport) and those that do not
(e.g, abrain tumor). Further, this definition covers conditions that are fixed (e.g.,
permanent paralysis), degenerative (e.g., Alzheimer's disease), controllable (e.g.,
diabetes), and curable (e.g., depression).

The task force concluded that it should not make distinctions based on the kind or
cause of impairment. Rather, the task force was concerned only with providing guidance
to assist judges in addressing disability-related issues by: devising more informal
resources for judges; disseminating more information to judges concerning the resources
available; and recommending clarifications to statutes and rules, where appropriate. This
focus on helping judges to perform effectively and efficiently arises, in turn, from the
goal of improving the administration of justice in the Ninth Circuit.

The complex nature of disabilities makesit difficult to formulate procedures for
addressing judicial disabilities. The task force observed, for example, that there are at
least three ways in which a disability, as defined here, can surface. Each of these ways
raises different challenges, which the task force kept in mind when making its
recommendations.

First, and most obviously, a disability can surface asjust what it is, a disability.

For example, ajudge may suffer a stroke and become unable to work. In that kind of

18



situation, the judge will need easily accessible, straightforward information about
disability retirement and other options that may be available short of retirement. The task
force's recommendations therefore address the need to clarify and disseminate current
policies and procedures.

Second, a disability can manifest itself as substandard performance. For example,
lawyers or colleagues may complain when they notice that a judge's work is not getting
done, or that it is being done in an unacceptable manner; or the judge may be angry or
absent-minded in court, day after day. In that kind of situation, the task force concluded,
the chief circuit judge (or his or her designee) should attempt to determine whether the
reported conduct is caused by a disability, such as substance abuse or dementia. If so,
then the judge's conduct no longer should be considered a disciplinary matter (unless
either the conduct is so egregious that it also must be viewed as a disciplinary matter® or a
judge refuses treatment to address the disability), and the task force recommends a variety
of techniques and resources to help the judge recover or retire, whichever is appropriate.

Third, there may be no manifestation at all of a potential impairment that could
cause adisability later. For instance, a judge may be performing in an outstanding
manner, but may need bypass surgery to avoid a heart attack and consequent disability.
Or, ajudge may be mildly forgetful and still doing his or her job well, but could benefit

from treatment to slow the progress of dementia. For this situation, the task force

°|n those situations, the need to serve and protect the public calls for more than
treatment for the judge to improve subsequent behavior.
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recommends that each judge be encouraged to have routine physical and mental
examinations (e.g., the Mini-Mental Status Examination).

There are several issues that the task force's approach does not address. First, the
task force makes no recommendations about a judicial officer's working indefinitely on a
part-time basis if he or she has a disability that precludes full-time work. The AO
informed the task force that there is no statutory authority to permit ajudicial officer to
reduce his or her workload to a part-time schedule, except for the statutory provision
allowing an Article Il judge to be designated for duty as a senior judge. See 28 U.S.C. §
294(b).° Additionally, based on the evidence presented to the task force and on its
members own experiences, the task force concluded that the various courts within the
circuit now handle the temporary disability of ajudge (e.g., when the judge is recovering
from surgery) effectively by such means as informally reassigning cases.

Second, the task force makes no recommendations concerning the reasonable
accommodation of disabilities, nor does this report analyze any pertinent legal
requirements for such accommodations. Those topics are beyond the scope of the charge
to the task force. Moreover, the question of accommodation is too individualized to be
appropriate for general study.

Third, the task force leaves the details of treatment options for future development.

®Although 28 U.S.C. § 631(€) authorizes the appointment of a part-time magistrate
judge for a period of four years, there is no provision that authorizes a full-time
bankruptcy judge or magistrate judge to work part-time. By regulation, however, a
recalled bankruptcy judge or magistrate judge may serve on a less than full-time basis.

20



Unless and until the task force's general approaches are adopted, that level of detail is
premature.

Fourth, the task force makes no recommendations concerning the disciplinary
process itself, except insofar as a disability may manifest itself as misconduct. Again,
that topic is beyond the scope of the task force's charge.

1. STATUTORY PROCEDURES FOR RESPONDING TO PERCEIVED
JUDICIAL DISABILITY

This section of the report outlines the current statutory procedures for responding
to adituation in which an Article I11 judge, bankruptcy judge, or magistrate judge
becomes disabled,” and the effect of that disability on the judge's salary and benefits. The
response may be either voluntary or involuntary on the part of the disabled judge. Inthe
former situation, a judge may voluntarily certify himself or herself as disabled and retire
from office. Inthe latter situation, the Judicial Council may be required to certify the
judge as disabled (in the case of adisabled Article 111 judge) or remove the judge from

office (in the case of a disabled bankruptcy judge or magistrate judge).

Al references to a "disabled" judge assume that the judge satisfies the definition
of "disabled" adopted by the task force, meaning that the judge is suffering from a
physical or mental impairment, which may include substance addiction, that renders the
judge unable to perform the duties of the office on a full-time basis and that reasonably
can be expected to last a significant period of time, at least if left untreated.
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A. Voluntary Disability Certification and Retirement
1. Current Procedures
a. Article Il Judges®

An Article 11 judge may voluntarily retire as disabled by certifying himself or
herself as disabled under 28 U.S.C. § 372(a). To do so, the judge must submit to the
President a certificate of disability signed by the chief judge of the circuit.® (If the chief
judge of the circuit is voluntarily retiring as disabled, the certificate of disability must be
signed by the Chief Justice of the United States.) An Article I11 judge who retires as
disabled is essentially taking senior status and, when designated to do so by the chief
judge, the Judicial Council, or the Chief Justice, may perform "such judicial duties as he
iIswilling and able to undertake." 28 U.S.C. § 294(b).

An Article 111 judge who voluntarily retires as disabled under section 372(a) will
continue to receive for life asalary (in the form of an annuity) based on the judge's length
of service. A judge who has served ten years or more will receive the full salary of the
office, meaning that the judge will continue to receive salary increases and cost-of-living

adjustments. See 28 U.S.C. 8§ 372(a); seealso 28 U.S.C. 8 371(f)(1)(E). Thejudge will

8T hese procedures are summarized in the chart located at Appendix C, "When An
Article 11 Judge Becomes Disabled."

The task force has drafted amodel Certificate of Disability. See Appendix B
(model certificates of disability for use when an Article I11 judge, bankruptcy judge, or
magistrate judge retires as disabled).
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receive this salary regardless of the caseload, if any, that he or she handles.’® Seeid. The
judge will not, however, receive "locality” pay or "post differential” pay. See
ADMINISTRATIVE OFFICE OF THE U.S. COURTS, SENIOR STATUS AND RETIREMENT FOR
ARTICLE Il JUDGES 8 (1999) (SENIOR STATUS).

A judge who has served less than ten years will continue to receive 50 percent of
the salary of the office upon disability retirement. See 28 U.S.C. 8§ 372(a). Again, thisis
without regard to the case load, if any, that the judge handles. Seeid.

An Article 111 judge who has voluntarily retired as disabled will continue to receive
those health benefits that the judge elected to receive while in office, aslong as the judge
was enrolled in the health benefits program for at least five years before retirement. See
SENIOR STATUS at 40. Additionally, the judge will continue to be eligible to participate in
the federal life insurance program if the judge elected to participate while in office.
However, because the life insurance benefit is tied to the judge's salary, the benefit will
be reduced by 50 percent if the judge has served less than 10 years. Seeid. at 35-36.
Further, although the judge no longer is eligible to participate in the Thrift Savings Plan,
the judge may continue to participate in the Judicial Survivor's Annuities System and the

Long-Term Care Insurance program™ if the judge el ected to participate while in office.

191 this respect, a judge who voluntarily retires as disabled differs from a senior
judge. A senior judge must satisfy certain workload requirements in order to be eligible
for salary increases (but not cost-of-living adjustments). See 28 U.S.C. 8§ 371(b)(2), (f).

The Long-Term Care Insurance program is a new benefits initiative for
employees of the federal judiciary. The first open enrollment period occurred at the end
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Seeid. at 23.

If the judge does not wish to certify himself or herself as disabled, and if the judge
Is otherwise eligible to retire (that is, if the judge has served 10 years and satisfies the
"rule of 80"), the judge may elect to retire from office (28 U.S.C. § 371(a)) or to retirein
senior status (28 U.S.C. 8 371(b)). A judge who retires from office will continue to
receive for life the salary that the judge received immediately before leaving office. The
judge will not, however, receive any future cost-of-living increases or other salary
adjustments. A judge who retires in senior status will continue to receive the full salary
of the office at the time of retirement, plus any cost-of-living adjustments. Subject to
workload certification requirements of 28 U.S.C. § 371(f), the judge also will be entitled
to any salary increases of the office.”

b. Bankruptcy Judges and Magistrate Judges *3

Unlike 28 U.S.C. § 372(a) for Article 11 judges, there is no comparable statutory

of 1999. During future open enrollment periods, the dates of which have not yet been
determined, employees of the judiciary, including all federal judges, may continue to
enroll without providing evidence of insurability.

2One way in which a senior judge may satisfy the workload requirements of 28
U.S.C. 8§ 371(f), and thus continue to receive the full salary of the office regardless of the
judge's workload, is for the judge to certify in writing to the chief judge of the circuit that
he or she was unable in the preceding calendar year to perform judicial or administrative
work to the extent required because of atemporary or permanent disability. See 28
U.S.C. 8 371(f)(1)(E).

13These procedures are summarized in two charts: "When A Bankruptcy Judge
Becomes Disabled" (Appendix D) and "When A Magistrate Judge Becomes Disabled"
(Appendix E).
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provision expressly providing that bankruptcy judges and magistrate judges may
voluntarily retire as disabled. However, it is clear from the statutes governing the
retirement of bankruptcy judges and magistrate judges that disability retirement is
permitted. For example, 28 U.S.C. 8§ 377(d), which addresses retirement benefits for
bankruptcy judges and magistrate judges under the Judicial Retirement System (JRS),
refers to ajudge who "retires or is removed from office upon the sole ground of mental or
physical disability." And, in practice, the various circuits and the AO have recognized
the ability of a bankruptcy judge or magistrate judge to retire as disabled.

A bankruptcy judge or magistrate judge who seeks to retire as disabled under JRS
must certify in writing to the chief circuit judge (in the case of a bankruptcy judge) or to
the chief district judge (in the case of a magistrate judge) that "he or she is permanently
disabled from performing the duties of the office." REGULATIONS OF THE DIRECTOR OF
THE ADMINISTRATIVE OFFICE IMPLEMENTING THE RETIREMENT AND SURVIVORS
ANNUITIES FOR BANKRUPTCY JUDGES AND MAGISTRATE JUDGES ACT OF 1988
(DIRECTOR'S REGULATIONS), 8§ 7.01(c). In addition, the judge must submit documentation
supporting his or her claim of disability. Seeid.

The chief judge must send a copy of the certification, along with the supporting
documentation, to the Director of the AO. Seeid. The chief judge also must make a
recommendation to the Director regarding the judge's claim of permanent disability. See

id. The Director is responsible for determining the judge's eligibility to retire as disabled.
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Seeid. Inmaking that determination, the Director may "order or direct such medical or
other examinations as the Director deems necessary to determine the facts relative to the
nature and degree of disability, and may suspend or deny a disability annuity for failure
to submit to any such examination.” 1d. at 8§ 7.01(c)(2).

The salary and benefits that a bankruptcy judge or magistrate judge who retires as
disabled will continue to receive (in the form of an annuity) depends on the retirement
plan that the judge selected while in office and the length of the judge’ s service. For
example, if ajudge elected to participate in JRS and served at least 5 years, the judge will
continue to receive 40 percent of hisor her salary. See 28 U.S.C. § 377(d). Thejudge
also is entitled to annual cost-of-living increases, but in no case may the judge receive an
annuity that is higher than the salary of an active bankruptcy judge or magistrate judge.
See 28 U.S.C. 8§ 377(e). If ajudge participated in JRS and served between 10 and 14
years, the judge will continue to receive between 72 and 93 percent of hisor her full
salary. See28 U.S.C. § 377(d). Again, the judge is entitled to cost-of-living increases,
but in no case may the judge receive an annuity that is higher than the salary of an active
bankruptcy judge or magistrate judge. See 28 U.S.C. 8§ 377(e). Findly, if ajudge
participated in JRS and served 14 years or more, the judge will continue to receive hisor
her full salary, including cost-of-living adjustments, but may not receive an annuity that is
higher than the salary of an active bankruptcy judge or magistrate judge. Thus, a

bankruptcy judge or magistrate judge who has served 14 years or more will receive a
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cost-of-living adjustment only if the current salary for bankruptcy judges and magistrate
judgesisraised. For amore complete discussion of how the disability retirement benefits
of a bankruptcy judge or magistrate judge participating in JRS are calculated, see
ADMINISTRATIVE OFFICE OF THE US COURTS, RETIREMENT BENEFITS FOR BANKRUPTCY
JUDGES AND MAGISTRATE JUDGES (RETIREMENT BENEFITS) 41 (2d ed. 1995).

A disabled bankruptcy judge or magistrate judge may also be eligible to retire
under JRS based on years of service. 28 U.S.C. 8§ 377(a) provides that a bankruptcy
judge or magistrate judge who has served at least 14 years may retire upon reaching age
65. A judge who retires based on years of service will receive an annuity equal to the
salary that the judge earned at the time of retirement, including cost-of-living
adjustments. See 28 U.S.C. § 377(a).

A bankruptcy judge or magistrate judge who participates in the Civil Service
Retirement System (CSRS) and elects to retire as disabled must certify himself or herself
as disabled to the Office of Personnel Management (OPM), which administers CSRS.
See OFFICE OF PERSONNEL MANAGEMENT, DISABILITY RETIREMENT UNDER THE CIVIL
SERVICE RETIREMENT SYSTEM (1995). To be entitled to disability retirement benefits
under CSRS (in the form of an annuity), the bankruptcy judge or magistrate judge must
have five years of creditable civil service, which can be in positions other than as a judge.
See SENIOR STATUS at 56. The amount of the disability annuity is based on the length of

the judge's service and the judge's highest annual salary for any three consecutive years of
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service. For amore complete discussion of how the disability retirement benefits of a
bankruptcy judge or magistrate judge participating in CSRS are calculated, see
RETIREMENT BENEFITS at 15.

A bankruptcy judge or magistrate judge who retires as disabled and who
participated in the Federal Employees’ Retirement System (FERS) is entitled to a
disability annuity if the judge served at least 18 months. The annuity is calculated based
on the judge’ s age and the judge's highest average annual salary, and it decreases after the
first year of disability. For afull discussion of how the disability retirement benefits of a
bankruptcy judge or magistrate judge participating in FERS are calcul ated, see
RETIREMENT BENEFITS at 26.

2. Findings, Conclusions, and Recommendations for Change

The task force identified several shortcomings in the current procedures for
voluntary disability retirement. These shortcomings and the task force's
recommendations for change are detailed below. All recommendations are intended to be
applied prospectively only.

a. Lack of Available Information

The task force concluded that a significant problem with the current procedures for
voluntary disability retirement is the absence of areadily available source of complete
information for those judges who are contemplating voluntary disability retirement.
Accordingly, the task force makes the following recommendations, which are designed to

increase the availability of information.
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RECOMMENDATION NO. 1: The task force recommends that the AO
complete its planned handbook on disability for use by Article I11 judges,
bankruptcy judges, and magistrate judges who are contemplating voluntary
disability retirement. The handbook should be available in print and on the
intranet, including J-Net. It should include such basic information as whom
the judge should contact and what forms the judge must complete. Other
important information that should be included is a description of the salary
and benefits, if any, that the judge will continue to receive. The handbook
also should direct any judge who is considering disability retirement to
contact the appropriate Circuit Executive to determine whether there are
any unique reguirements in the circuit.

RECOMMENDATION NO. 2: The section of this report that discusses
voluntary disability retirement (Section I11.A.1) should be posted on the
circuit'sintranet site. Judges should be notified that this discussionisa
good starting point for any judge who is considering voluntary disability
retirement.

RECOMMENDATION NO. 3: All judges who are contemplating
voluntary disability retirement should be advised, either by their own chief
judge or by circuit personnel, to contact the chief of the Judges

Compensation and Benefits Branch of the AO regarding retirement benefits
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before taking any steps to implement voluntary disability retirement. Itis
imperative that ajudge have appropriate benefit selections in place before
retirement, because options are severely restricted after retirement.
RECOMMENDATION NO. 4: Judges and their staffs should be
encouraged to contact the chief of the Judges Compensation and Benefits
Branch of the AO to discuss any options that may be available to a disabled
judge, such as specia equipment or transportation, that may enable the
judge to continue working.

RECOMMENDATION NO. 5. The Judges Compensation and Benefits
Branch of the AO should continue its periodic practice of profiling the
retirement benefits of each judge during judicial conferences and then
meeting individually with the judges and their spouses to go over those
profiles.

RECOMMENDATION NO. 6: Presentations should be made periodically
at judicial workshops and conferences (particularly the chief judges
conferences) to address issues related to disability retirement.
RECOMMENDATION NO. 7: If the Judicial Council adopts any rulesto
implement the recommendations made in this report, the Circuit Executive
should prepare informational materials regarding those rules, to be
distributed to all judges and the AO. These materials also should be made

available on the intranet.
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b. Medical Certificate: Certificate of Disability

As discussed earlier, if abankruptcy judge or magistrate judge wishes to retire as
disabled, the judge must certify in writing to the chief circuit judge (in the case of a
bankruptcy judge) or the relevant chief district judge (in the case of a magistrate judge)
that he or she is permanently disabled. The chief judge thereafter must make a
recommendation to the Director of the AO regarding the judge's claim of disability.

The task force believes that it is important that the chief judge's recommendation
be based on adequate supporting medical information. Indeed, the applicable regulations
currently provide that the judge must submit supporting medical documentation. See
DIRECTOR'S REGULATIONS & 8 7.01. Therefore, the task force recommends that the
disabled judge be required to submit a medical certificate to the relevant chief judge.
Additionally, the task force recommends that the judge be required to waive the
physician-patient privilege to allow the chief judge to contact the judge's physician, if
necessary.

! RECOMMENDATION NO. 8: A bankruptcy judge or magistrate judge
who wishes to retire as disabled should be required to submit to the chief
circuit judge (in the case of a bankruptcy judge) or the chief district judge
(in the case of amagistrate judge) amedical certificate in the form of

Appendix H.
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RECOMMENDATION NO. 9: A bankruptcy judge or magistrate judge
who seeks to retire as disabled should be required to waive the physician-
patient privilege to allow the appropriate chief judge to contact the judge's
physician, if necessary.

C. Medical Certificate: Designation of Disabled Article 1|
Judge For Judicial Duties

An Article 111 judge who voluntarily retires as disabled assumes the status of a
senior judge, which allows the judge to perform such judicia duties as he or sheis
willing and able to undertake, when designated to do so by the chief circuit judge, the
Judicial Council, or the Chief Justice. See 28 U.S.C. § 294(b). Thetask force believes
that disabled Article 111 judges who are willing and able to continue performing some
judicial functions should be encouraged to do so. However, there must be some
safeguards to ensure that adisabled Article 111 judge is medically able, and remains
medically able, to perform those duties. Specifically, medical information must be made
available to the chief circuit judge, Judicial Council, or Chief Justice, at the time of the
initial designation and annually thereafter, to demonstrate that the disabled judgeis
medically able to perform the designated judicial duties. In addition, the chief circuit
judge, Judicial Council, or Chief Justice must be able to contact the judge's physician, if
necessary. The task force has received alegal opinion from the AO confirming that the
chief circuit judge, Judicial Council, or Chief Justice may require such medical

information before designating a disabled Article |11 judge pursuant to 28 U.S.C. §
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294(b). See Appendix K (Letter dated January 6, 2000).

! RECOMMENDATION NO. 10: An Article 11l judge who has voluntarily
retired as disabled and who wishes to be designated for duty as a senior
judge pursuant to 28 U.S.C. § 294(b) should be required to submit, at the
time of theinitial designation and annually thereafter, a medical certificate
demonstrating that the judge is medically able to perform the judicia duties

to be undertaken. See Appendix I.

RECOMMENDATION NO. 11: An Articlelll judge who has voluntarily
retired as disabled and who wishes to be designated for duty as a senior
judge should be required to waive the physician-patient privilege, at the
time of theinitial designation and annually thereafter, to allow the chief
circuit judge, Judicial Council, or Chief Justice to contact judge's physician,

If necessary.

RECOMMENDATION NO. 12: The Judicial Council should revise the
applicable forms for designating a senior circuit judge or senior district
judge for service to reflect the requirement that, at the time of initia
designation and annually thereafter, a judge who has retired as disabled
must submit a medical certificate in the form of Appendix | and must waive

the physician-patient privilege.
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d. Recall of Disabled Bankruptcy Judges and Magistrate Judges

Although adisabled Article Il judge, if "willing and able," may continue to
perform judicial duties at areduced level as a senior judge, the same is not true for
disabled bankruptcy judges and magistrate judges. With two exceptions, all bankruptcy
judges and magistrate judges must perform the duties of their offices on afull-time
basis.** Thus, even if adisabled bankruptcy judge or magistrate judge is willing and able
to perform judicial duties at areduced level, the judge is not permitted to do so under the
current statutory provisions.

Asaway of tempering this somewhat harsh result, the task force looked to the
current system of recalling retired bankruptcy judges and magistrate judges. There are
two categories of recall of bankruptcy judges and magistrate judges: "ad hoc" recall,
under which the Judicial Council may recall aretired bankruptcy judge or magistrate
judge for afixed period not to exceed a year and one day, and "extended service" recall,
under which the Judicial Council may recall aretired bankruptcy judge or magistrate
judge for afixed period of more than one year but not more than three years.

The task force learned from the AO that the caseload of arecalled judge is often
less than the caseload of an active bankruptcy judge or magistrate judge. Accordingly, a

recall position may, in some circumstances, satisfy the medical limitations of a disabled

1“The two exceptions are for recalled bankruptcy judges and magistrate judges and
for magistrate judges who are expressly appointed as part-time judges pursuant to 28
U.S.C. §631(e).
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judge.

The task force found nothing in the applicable statutes or regulations that would
prevent a bankruptcy judge or magistrate judge who has voluntarily retired as disabled
from being eligible for recall, assuming that the judge meets any general eligibility
requirements for recall and is medically able to perform efficiently and effectively the
relevant judicial duties.™® 28 U.S.C. § 155(b) provides that "[a] bankruptcy judge who
has retired may, upon consent, be recalled to serve as a bankruptcy judge in any judicial
district by the Judicial Council of the circuit within which such district is located.”
Likewise, "[a] United States magistrate who has retired may, upon the consent of the
chief judge of the district involved, be recalled to serve as a magistrate in any judicial
district by the Judicial Council of the circuit within which such district islocated.” 28
U.S.C. §636(h). In addition, the task force has received an opinion from the AO
confirming that bankruptcy judges and magistrate judges who have retired as disabled are

generally eligible for recall. See Appendix K (Letter dated March 6, 2000).

15 As the opinion from the AO notes, a bankruptcy judge or magistrate judge who
retires as disabled must still meet the genera eligibility requirements for recall. To be
eligible for extended service recall, aretired bankruptcy judge or magistrate judge must
be at least 65 years old and must have served at least 14 years. See Regulations of the
Judicial Conference of the United States Governing the Extended Service Recall of
Retired Bankruptcy Judges, Guide to Judiciary Policies and Procedures, Vol. 111, Sec. B,
Ch. V11, Exhibit B; Regulations of the Judicial Conference of the United States
Governing the Extended Service Recall of Retired United States Magistrate Judges,
Guide to Judiciary Policies and Procedures, Val. I11, Sec. B, Ch. VIII, Exhibit B. A
bankruptcy judge or magistrate judge who retires before age 65 is, however, eigible for
ad hoc recall.
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! RECOMMENDATION NO. 13: Bankruptcy judges and magistrate judges
who have voluntarily retired as disabled should be advised by the Circuit
Executive about the possibility of being recalled for service. Retired judges
who are willing and able to be recalled should be encouraged to contact the
chief judge of the circuit.

e Medical Certificate: Recall of Disabled Bankruptcy Judges and
Magistrate Judges

Although the task force believes that disabled bankruptcy judges and magistrate
judges who wish to continue to perform judicial duties at a reduced level should be
encouraged to remain available for recall, there must be some safeguards to ensure that a
disabled bankruptcy judge or magistrate judge is medically able, and remains medically
able, to perform the duties of arecall position. Specifically, medical information must be
made available to the Judicial Council at the time of recall, and annually thereafter in the
case of extended recall, to demonstrate that the disabled judge is medically able to
perform the duties of the recall position. Additionally, the Judicial Council must be able
to contact the judge's physician, if necessary. The task force has received alegal opinion
from the AO confirming that the Judicial Council may require such medical information
before recalling a disabled bankruptcy judge or magistrate judge. See Appendix K.

! RECOMMENDATION NO. 14: A bankruptcy judge or magistrate judge

who has retired as disabled and who wishes to be recalled for service

should be required to submit a medical certificate at the time of recall, and
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annually thereafter in the case of extended recall, demonstrating that the
judge is medically able to perform the duties of the recall position. See

Appendix J.

RECOMMENDATION NO. 15: A bankruptcy judge or magistrate judge
who has retired as disabled and who wishes to be recalled for service
should be required to waive the physician-patient privilege at the time of
recall, and annually thereafter in the case of extended recall, to allow the

Judicial Council to contact the judge's physician, if necessary.

RECOMMENDATION NO. 16: The Judicial Council should revise the
applicable forms for recalling aretired bankruptcy judge or magistrate
judge to reflect the requirement that a judge who has retired as disabled
must submit a medical certificate in the form of Appendix Jand must waive
the physician-patient privilege at the time of recall, and annually thereafter
in the case of extended recall.

f. Medical Certificate: Certification of a Senior Judge as Temporarily
or Permanently Disabled (28 U.S.C. 8 371(f)(1)(E)).

Under 28 U.S.C. § 371(f), an Article Il judge who retires in senior status
generally must satisfy certain workload requirements in order to be entitled to receive
salary increases of the office. Thereis an exception to the workload requirements for
senior judges who, in the preceding calendar year, were either temporarily or permanently

disabled. Under this exception, the chief judge of the circuit certifies that a senior judge

37



Is entitled to any salary increases if the senior judge has certified in writing to the chief
judge of the circuit that he or she was unable to meet the workload requirements during
the preceding year because of atemporary or permanent disability. See 28 U.S.C.

8 371(f)(1)(E).

The task force believes that it is important that the chief judge of the circuit make
an informed decision when certifying that a senior judge is entitled to salary increases
under section 371(f)(1)(E) by reason of atemporary or permanent disability. Thus, the
task force recommends that a judge should be required to submit supporting medical
information to the chief judge of the circuit when certifying, pursuant to 28 U.S.C. §
371(f)(1)(E), that he or she istemporarily or permanently disabled. In addition, the task
force believes that the judge should be required to waive the physician-patient privilege to
alow the chief judge of the circuit to contact the judge's physician, if necessary.

! RECOMMENDATION NO. 17: A senior judge who certifies himself or

herself as temporarily or permanently disabled under 28 U.S.C. §
371(f)(1)(E) should be required to submit to the chief judge of the circuit a
medical certificate in the form of Appendix H. The judge should also be
required to waive the physician-patient privilege to allow the chief judge of
the circuit to contact the judge's physician, if necessary.

g. Medical Certificate: Continued Designation of a Senior Judge Who
Has Certified As Temporarily or Permanently Disabled.

The task force found no statute or regulation that would prevent a senior judge
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who has certified himself or herself as temporarily or permanently disabled under 28
U.S.C. § 371(f)(1)(E) from continuing to perform judicia duties as a senior judge.
Indeed, the task force learned that it is a common practice for senior judgesin the Ninth
Circuit to continue to perform judicial duties after having certified themselves as
temporarily or permanently disabled under section 371(f)(1)(E). The task force supports
this practice. However, there should be some mechanism for ensuring that a senior judge
who has certified himself or herself as temporarily or permanently disabled is medically
able, and remains medically able, to continue to perform judicial duties.
! RECOMMENDATION NO. 18: A senior judge who has certified himself
or herself as temporarily or permanently disabled under 28 U.S.C.
8 371(f)(1)(E) and who wishes to continue to perform judicia dutiesasa
senior judge should be required to submit to the chief judge of the circuit or
the Judicial Council amedical certificate in the form of Appendix |
demonstrating that the judge is medically able to perform the duties to be
performed. The judge should also be required to waive the physician-
patient privilege to allow the chief judge of the circuit or the Judicial
Council to contact the judge's physician, if necessary. The medical
certificate and waiver should be required before the judge continues to
perform judicial duties and annually thereafter, to the extent the judge

continues to certify as temporarily or permanently disabled and wishes to
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continue to perform judicial duties.
B. Involuntary Disability Certification and Removal
1. Current Procedures
This section of the report outlines the current statutory procedures for addressing a
situation in which a disabled judge does not voluntarily retire or certify himself or herself
as disabled, thereby requiring the Judicial Council to take action. The Judicial Council
generally will take action either in response to aformal complaint of judicial misconduct
and disability, filed by someone outside the court, or in response to areferral from a
judge (often a chief judge) to the Council.

The Act, 28 U.S.C. § 372(c), isthe only statutory mechanism by which someone
outside the court may formally raise the issue of a judge's apparent disability. Subsection
372(c)(1) provides, in part:

Any person alleging that acircuit, district, or
bankruptcy judge, or a magistrate, has engaged in conduct
prejudicial to the effective and expeditious administration of
the business of the courts, or alleging that such ajudge or
magistrate is unable to discharge all the duties of office by
reason of mental or physical disability, may file with the
clerk of the court of appeals for the circuit a written complaint
containing a brief statement of the facts constituting such
conduct. (Emphasis added.)
After acomplaint isfiled, it isreferred to the chief judge of the circuit, who

decides whether it should be dismissed, concluded, or referred to a special committee for
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investigation.’® The chief judge will dismiss or conclude the complaint in the following
situations: (1) if the complaint does not raise an issue that is appropriate for consideration
under section 372(c); (2) if the matter has been corrected; or (3) if intervening events
have made action on the complaint no longer necessary. See 28 U.S.C. § 372(c)(3);
Misconduct Rule 4.

If the complaint is not dismissed or concluded, the chief judge must appoint a
special committee to investigate the complaint. See 28 U.S.C. 8 372(c)(4). The
committee must be composed of the chief judge plus an equal number of circuit judges
and district judges. Seeid. The committee will conduct an investigation as extensively
asit considers necessary and files a written report with the Judicial Council. See 28
U.S.C. 8 372(c)(5). All actions of the committee should be by a mgjority vote of al
members. See Misconduct Rule 10(f).

Upon receiving the committee's report, the Council has severa options. If the
complaint aleges or implicates the disability of a judge, the Council may, among other
things, request that the judge retire; order that, temporarily, no further cases be assigned to
the judge; or take other action that “it considers appropriate.” 28 U.S.C. § 372(¢)(6)(B).

The Council may also refer the matter to the Judicial Conference of the United States, a

*The chief judge of the circuit also is authorized to initiate the complaint process
personaly. See 28 U.S.C. § 372(c)(1); Misconduct Rule 2(j). Thus, the chief judge can
trigger section 372(c) even in the absence of aformal written complaint. Seeid.
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course of action that is rarely pursued.*
With respect to an Article 11 judge, the Judicial Council may also certify the judge

as disabled pursuant to 28 U.S.C. 8§ 372(b). That statute provides, in part:

Whenever any judge of the United States appointed to hold

office during good behavior who is eligible to retire under this

section does not do so and a certificate of his disability signed

by a mgjority of the members of the Judicial Council of his

circuit . . . is presented to the President and the President

finds that such judge is unable to discharge efficiently all the

duties of his office by reason of permanent mental or physical

disability and that the appointment of an additional judgeis

necessary for the efficient dispatch of business, the President

may make such appointment by and with the advice and

consent of the Senate.
28 U.S.C. 8 372(b). Thus, if ajudge is disabled, but refuses to certify himself or herself as
disabled, section 372(b) authorizes the Judicial Council to certify the judge as disabled, in
which case the President may appoint an additional judge to that court. The Judicial
Council, however, cannot require a disabled judge to take senior status or to retire, which
normally occurs before a new judge can be appointed to a court, because an Article ll|
judge can be removed from office only by impeachment. Rather, if ajudgeis certified as

disabled by the Judicial Council, something that rarely occurs, the disabled judge merely

becomes junior in seniority to all other judges on that court. Seeid. In addition, the judge

If the Judicial Council determines that the judge may have engaged in conduct
that constitutes grounds for impeachment, the Council certifies such a determination to
the Judicial Conference of the United States. If the Conference agrees with the
determination of the Council, the Conference certifies the matter to the House of
Representatives. See 28 U.S.C. 8§ 372(c)(8)(A).
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still receives the full salary of the office, regardless of the judge’ s length of service. See

44 Comp. Gen. 544 (1965).

By contrast, the Judicial Council may remove a disabled bankruptcy judge by
magjority vote of the Council'sjudges. See 28 U.S.C. 88 152(e), 372(c)(B)(vii). Similarly,
the Judicial Council may remove a disabled magistrate judge by a mgority vote of the
Council'sjudges if amgjority of the district judges within the magistrate judge's district
agree. See 28 U.S.C. 88 372(c)(B)(vii), 631(i).*®* Before a bankruptcy judge or magistrate
judge may be removed from office, the judge must be given afull specification of the
charges on which removal will be based and must be given an opportunity by the Judicial
Council (and the relevant district judges, in the case of a magistrate judge) to be heard on
the charges. See 28 U.S.C. 88§ 152(e), 631(i).

A bankruptcy judge or magistrate judge who is removed from office because of a
disability will receive the same salary (in the form of an annuity) and benefits that the
judge would have received had he or she voluntarily retired as disabled. See 28 U.S.C.

8 377(d), (e). For amore complete discussion of such salary and benefits, see Section

8There may be a situation in which a disabled magistrate judge does not
voluntarily retire, but no judicial misconduct and disability complaint has been filed,
which normally would prompt the Judicial Council to take action, including voting to
remove the magistrate judge from office. However, the judges of the affected district, on
their own, may remove the disabled magistrate judge from office by majority vote. See
28 U.S.C. 8 631(i). If thereisatie votein the district on the question of removal, the
magistrate judge can be removed only upon the concurrence of a mgjority of the judges of
the Judicial Council.
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[11.A.1.b, above.

2. Findings, Conclusions, and Recommendations for Change
a. Satutes on Involuntary Disability Certification and Removal
The task force concluded that neither statutory changes nor new rules regarding the
procedures for certifying an Article I11 judge as disabled, or for removing a bankruptcy
judge or magistrate judge from office, are warranted. The relevant statutes and rules
currently give the Judicial Council adequate authority to address a situation in which a
disabled judge refuses to resign or to retire voluntarily as disabled.
b. Complaints of Judicial Misconduct and Disability
The task force spent considerable time discussing whether to recommend changes
to the current system of handling complaints of disability and misconduct and, in
particular, whether disability complaints should be handled separately from misconduct
complaints. The task force questioned whether the current system of responding to both
types of complaints using the same procedures adequately ensures that issues of judicial
disability are handled in a compassionate and cooperative manner, with the ultimate goal
of helping the affected judge, while protecting the quality of the judicial process.
Throughout its study, the task force heard uniformly from the various disability experts of

the importance of ensuring that the procedures for responding to judicial disabilities are



designed primarily to help judges, not to discipline them.

The task force considered two aternative revisions to the procedures for handling
complaints of misconduct and disability. First, the task force considered whether to
amend the complaint procedures so that reports of judicial disability would be filed and
processed separately from misconduct complaints. Second, the task force considered
whether to amend the complaint procedures so that reports of judicial disability arefiled in
the same manner as misconduct complaints, but processed separately. As explained
below, the task force ultimately concluded that no revisions are necessary at this time.

The current procedures are flexible enough to allow the chief judge of the circuit (or hisor
her designee) to resolve a disability-related issue non-punitively.

First, the task force considered whether reports of judicial disability should be filed
and processed separately from misconduct complaints. It was suggested to the task force
that completely separating the two types of complaints would ensure that matters of
judicial disability are not considered disciplinary matters and are handled in a
compassionate, non-punitive manner. Although members of the task force unanimously
agree that judicial disabilities must be addressed in a compassionate, non-disciplinary
manner whenever possible, the task force concluded that it is unnecessary to create a
separate system for disability-related matters in order to accomplish this goal. Moreover,
there may be situations in which a complaint implicates both judicial disability and

judicial misconduct. For example, ajudge's misconduct may be so egregious that some



form of discipline is necessary even though the misconduct resulted from a disability.
Additionally, if there were separate systems for disability reports and misconduct
complaints, the complainant would have to determine which system is implicated by the
judge's conduct. That distinction may not be readily apparent to the complainant, because
adisability can manifest itself as misconduct. For example, alawyer may file a
misconduct complaint alleging that a judge has been belligerent or absent-minded in court,
not recognizing that these may be symptoms of a disability, such as dementia. Because
many disabilities may cause behavior that also might warrant discipline, it may be difficult
to determine at the outset whether the unacceptable conduct was caused by a disability.
For these reasons, the task force concluded that a separate system should not be created to
handle reports of judicial disability.

Second, the task force considered whether to create separate procedures for
processing reports of disability, while maintaining one system for filing complaints of
misconduct and disability. Again, the task force concluded that separate procedures are
not necessary. Moreover, by keeping disability-related matters within the same system as
misconduct complaints, the chief judge of the circuit has a certain amount of leverage to
ensure that disability-related matters are resolved.

Currently, once acomplaint of judicial misconduct and disability isfiled, itis
referred to the chief judge of the circuit, who conducts a"limited inquiry"” to determine

whether the complaint should be dismissed, concluded, or referred to a special committee
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for investigation. See 28 U.S.C. 8§ 372(c); Misconduct Rule 4(a). If, after thislimited
inquiry, the chief judge of the circuit concludes that the complaint alleges or implicates a
potential judicial disability, the current procedures are flexible enough to alow the chief
judge of the circuit to attempt to resolve the complaint outside the disciplinary processin
most cases, usually by helping the disabled judge obtain treatment or retire. (In the next
section of the report, the task force makes recommendations designed to assist the chief
judge of the circuit in resolving these matters.)

Assuming that the complaint is resolved successfully, the chief judge of the circuit
can conclude the complaint under 28 U.S.C. § 372(c)(3). For example, if the judge
obtains treatment for a disability, the chief judge can dismiss the complaint on the ground
that appropriate corrective action has been taken to remedy the conduct. See28 U.S.C. §
372(c)(3); Misconduct Rule 4(d). If the judge decides to retire as disabled, the chief judge
of the circuit can conclude the complaint based on intervening events. Seid. If, however,
the chief judge's efforts to resolve the complaint non-punitively are unsuccessful, or if the
chief judge of the circuit determines, in his or her discretion, that the complaint should
otherwise be treated as a disciplinary matter, the chief judge of the circuit can continue
processing the complaint under the misconduct procedures, e.g., by appointing a special
committee to investigate the complaint. In the chart that follows, the task force
summarizes the foregoing procedures for filing and processing complaints of judicial

misconduct and disability. See also Appendices C-E (charting the statutory procedures
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discussed in Section I11.A., above, for responding to the disability of an Article I11 judge,

bankruptcy judge, or magistrate judge).
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FILING AND PROCESSING
COMPLAINTS OF JUDICIAL MISCONDUCT
AND DISABILITY

Complaint of Judicial Misconduct and
Disability presented to the Clerk of the
Court of Appeals.

2

If the complaint is not in the proper form or
does not complain about a judge of the
Ninth Circuit, the Clerk does not accept the
complaint for filing and notifies the
complainant in writing.

L 4

If the complaint is in the proper form, the
Clerk files the complaint and sends copies to
the chief judge of the circuit, to each judge
whose conduct is the subject of the
complaint, and to the chief district judge or
chief bankruptcy judge, if applicable.

v

Chief Circuit Judge determines whether
complaint implicates a judicial disability.

v

Chief Circuit Judge concludes
that the complaint implicates a
judicial disability.

A

Chief Circuit Judge attempts to resolve the
complaint non-punitively by helping Judge obtain
treatment or retire. Chief Judge uses the private
assitance line for guidance in handling the matter.

v

Chief Circuit Judge concludes
that the complaint does not
implicate a judicial disability.

v v
Chief Circuit Chief Circuit
Judge
Judge appoints
dismisses or pp

committee to

concludes . ;
. investigate the
complaint. -
complaint.
Judge Judge voluntarily Judge refuses
successfully retires as tyeatment or the
obtains disabled. disability remains
treatment. unresolved and
the judge refuses
to retire or
resign.
Complaint Complaint y
concluded based concluded based Chief Circuit
on corrective on intervening Judge appoints Comnmittee issues its
action. acts. committeeto ————» report to the Judicial
investigate the Council.
complaint.
A h 4

Council votes to
certify Article lll
judge as disabled
or to remove
bankrutcy or
magistrate judge
from office.

Council orders
that, on a
temporary basis
and for atime
certain, no
further cases be
assigned to the
judge.

Council orders
any other action
it considers
appropriate.
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V. INFORMAL METHODS OF RESPONDING TO PERCEIVED JUDICIAL
DISABILITY

A Current Procedures

Federal Occupational Health (FOH), a non-profit division of the United States
Public Health Service, operates an Employee Assistance Program (EAP), which is
available to employees of the federa judiciary, including Article I11 judges, bankruptcy
judges, and magistrate judges. This EAP istypical of other employee assistance
programs; its key components are counseling and training.

Counseling services are provided by an outside contractor. In the case of the
western states, including the states within the Ninth Circuit, counseling services are
provided by VMC Behavioral HealthCare Services, which is based in Gurneg, Illinois.
Employees may make an appointment to meet with a counselor through self-referral,
supervisor-initiated referral, or other sources. Employees are entitled to six counseling
vigits, including assessment, short-term problem-solving, and follow-up services. If
appropriate, the employee also may be referred for outside counseling or treatment. The
employee or the employee's health insurer is usually responsible for the cost of an outside
referral.

The EAP emphasizes training and educating supervisors, managers, and other
employees regarding their roles and responsibilities for the successful implementation and
use of the EAP, including techniques and procedures for referring employeesto the
counseling service. Other training programs include ongoing health and wellness training,

with an emphasis on job performance issues and problems.
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Each state bar association of the nine states in the Ninth Circuit also has some type
of lawyer assistance program.’® In some states, federal judges can participate in these
programs. However, the task force does not believe that these state programs are well-
suited for the judges of the Ninth Circuit, for two main reasons. First, they are equipped
mainly to handle drug and alcohol problems, stress, and "burn-out,” and do not address
many additional issues that a judge may face, including such diverse issues as diabetes and
dementia. Second, concerns about confidentiality may dissuade judges from taking
advantage even of appropriate state-bar programs.

After studying the current programs available to the judges of the Ninth Circuit, the
task force concluded that, for three reasons, these programs do not adequately address the
issues relating to judicial disability. First, these programs were not were not developed
specifically for judges and, as aresult, are not designed to handle the diverse disabilities,
such as the consequences of strokes or Alzheimer's disease, that the federal judiciary may
face because it is composed of older members. Second, because the current programs
were developed for a broader range of participants than judges, they do not take into
account the unique position of federal judges (e.g., that federal judges, particularly Article
[11 judges, cannot readily be removed from office) and the unique character traits of judges

(e.g., that federal judges are accustomed to being in control). Third, the task force heard

For a detailed discussion of the programs offered by the state bar associations,
please refer to Appendix F. The Commonwealth of the Northern Mariana Islands does
not have asimilar program, and it does not appear that Guam has such a program.
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repeatedly, and task force members believe based on their own experiences, that a
program for federal judges will work only if confidentiality is ensured. Although
confidentiality isimportant in any EAP program, a program that the judiciary sets up for
itself is more likely to ensure, and be perceived as ensuring, the confidentiality needs of
judges than is a broader program or, at least, is more likely to garner judges confidence in
the program'’s confidentiality.

B. Other Programs of Sgnificance Studied By the Task Force

1. Judicial Model: Canada and California

The task force studied two programs designed specifically to assist judges with
disability-related issues. Canada and California have instituted assistance programs for
their judiciaries. The task force was impressed with many aspects of these programs and
has based many of its recommendations, including the recommendation to create a private
assistance line, on these programs.

a. Canada

One of the few programs designed to assist judges with disability issuesisthe
program that the Canadian federal judiciary has established. The Nationa Judicial
Counselling Programme (NJCP), founded in 1994, is aresource for Canada's 1850
federally-appointed and provincially-appointed judges and their families. The object of
the NJCP isto provide a confidential program of prevention, counseling, assistance, and

treatment to address personal and family problems, as well as acohol and substance
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abuse, depression, and other emotional and psychological problems that may surface.
There are two primary objectives to the NJCP: prevention and treatment.

The key to prevention under the Canadian program is education. To educate the
judiciary, the NJCP has attempted to coordinate with the National Judicial Institute, the
organization that offers educational programs to federally-appointed and provincially-
appointed judges. Other avenues of education include articlesin judicial and legal
periodicals, regular mailings, and presentations at judicial conferences. As aresult of
additional funding recently received from the Canadian government, the NJCP is
embarking on a coordinated education and publicity campaign.

In order to provide treatment, the NJCP has contracted with an outside consultant
to provide assessment, counseling, and referral services, including short-term counseling
for substance abuse, interpersonal problems, stress, emotional problems, and family
problems. Although the consultant provides only short-term counseling, experience has
shown that 90 percent of all presenting problems can be resolved in 4 to 5 hours of
counseling. 1n 1998-1999, for example, the average number of hours of counseling per
participant was 4.5 hours. However, if long-term counseling is required, the consultant
will refer the judge or family member to an appropriate agency or organization. Long-
term treatment is not covered by the NJCP, but many of these services are covered under
provincial medicare or private health care plans.

The NJCP has established a toll-free confidential judicial assistance hotline, which

Is staffed by experienced intake personnel who assess the presenting problem and refer the

53



caller to acounselor. The program guarantees that a counselor will contact the caller
within 24 hours, or sooner, in the case of an emergency.

Administratively, the Canadian program is operated by a non-profit corporation
with 6 directors and a 24-member advisory board. The advisory board is comprised of 12
federally-appointed judges and 12 provincially-appointed judges. There are at least 2
board members from each province, who act as liaisons with the various courts in each
province. The NJCP isindependent and separate from the Canadian Judicial Council,
which is responsible for judicial misconduct and discipline of federally-appointed judges,
and from the provincia judicial councils, which have disciplinary responsibility over
provincially-appointed judges.

The NJCP is funded through the Office of the Commissioner for Federal Judicia
Affairs. It has a $50,000 (approximately $34,140 US) annua budget for counseling
Services.

An estimated 50 percent of those who use the hotline are judges. The other 50
percent are family members. More women than men tend to use the hotline. Utilization
of the hotline was at 2.5 percent when the program began and peaked at 4.5 percent
following a period of heavy promotion. Utilization is currently at 3.3 percent but,
according to ajudge who is actively involved in running the program, should average
around 5 to 6 percent with adequate promotion. Promotion of the program has suffered
because, until recently, there was no operating budget. Instead, the program relied on
promotion by speakers at judicia conferences and bar association meetings and by articles
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in periodicals. Additionally, some promotional materials have been mailed to judges
homes. Now that additional funding has been provided by the Canadian government, the
NJCP has started actively promoting the program among the judges.

b. California

Californiais one of the few states in the Ninth Circuit that has established an
assistance program specifically for itsjudiciary. Californias program offers confidential
counseling to state judges through the California Judges Association. The program
includes a 24-hour toll-free hotline to assist judges who may be in need of counseling or
other intervention.

The program was established in the early 1990s. Over the years, the assistance line
has been used primarily by the presiding judges, who call for advice concerning their
colleagues. Most of the calls relate to emotional problems, rather than to substance abuse.

2. Medical Model: Physician Well-Being Committees

The task force heard several presentations regarding "physician well-being
committees." A physician well-being committee is a committee, comprised primarily of
physicians, that is charged with coordinating the confidential assessment and referral of
physicians who suffer from chemical dependency, physical illness, or mental illness that
may impair their ability to practice medicine safely and effectively. Such committees also
are charged with promoting patient safety.

The committee receives self-referrals from physicians and also accepts inquiries
from concerned medical staff, family members of potentially impaired physicians, and

55



community members. If, after assessment, the committee determines that treatment is
necessary, areferral is made. Although the committee cannot mandate treatment, and it is
powerless to impose discipline, the hospital may restrict the physician's privilegesif he or
she does not participate.

Following treatment, the committee assists in coordinating the physician's return to
work. Managers are directed to outline clear, objective behavioral expectations. In
addition, awork-site monitor will be assigned to report back to the committee.

Many well-being committees also sponsor preventive programs. Programs include
educational workshops on managing work-related stress and on devel oping the tools to
improve the quality of one'slife.

After studying the physician well-being committees, the task force concluded that
this model for a professional assistance program is not well suited to federal judges. Well-
being committees are closely tied to the disciplinary process, whereas the task force heard
unanimously from disability experts and other individuals closely involved with disability-
related issues that an effective assistance program for judges must be oriented toward
hel ping judges, not disciplining them. Moreover, because the well-being committees are
tied to discipline, physicians are likely to feel compelled to participate in the assistance
programs. Such a program would not be appropriate for the judges of the Ninth Circuit.
The threat of termination does not exist here as it doesin hospitals, at least with respect to

Article I11 judges. Only Congress can remove an Article 1l judge. In addition, judges are
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accustomed to being in control. Asaresult, they are likely to resist a program that
compels participation through threats of disciplinary action. Finally, the geographic
dispersal of peers within the circuit makes the physician model impractical for judgesin
the Ninth Circuit.

C. Findings, Conclusions, and Recommendations for Change

The task force concluded that there is a clear need for a new informal program to
address issues of judicial disability within the Ninth Circuit. Asdiscussed earlier, the
current programs that are available to judges in the circuit (including the EAP and the
programs offered by most states) were not designed to handle the diverse disabilities that
the federal judiciary may face and do not take into account the unique position and
character traits of federal judges. In addition, judges may not perceive the EAP and state
programs as sufficiently confidential. As aconsequence, judges of the Ninth Circuit are
less likely to use these programs than a program that is created by the judiciary for itself.

The task force spent considerable time debating what kind of program would be the
most effective to address disability-related issues pertaining to the judges of the Ninth
Circuit. In developing a new program, the task force relied on four basic principles, which
were uniformly emphasized to the task force, throughout its study, by disability experts
and other persons involved with disability-related issues, including judges who have
become disabled. First, the primary purpose of the program must be to help judges.

Second, the program must be designed to provide non-confrontational, supportive, and
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caring assistance to judges in need. Third, the program must foster trust and respect
among judges. Fourth, the program must be designed to ensure, and be perceived as
ensuring, the confidentiality of communications.

Using these principles, the task force recommends adoption of the following
assistance program for the judges of the Ninth Circuit. There are two componentsto this
program: (1) a 24-hour private assistance line to provide preliminary assessment,
intervention, and referral services regarding judicial disabilities; and (2) a preventive
program designed to educate the judiciary about issues of health and wellness.

1. Private Assistance Line: Overview

The centerpiece of the assistance program is a 24-hour private assistance line that
will be available to judges, their staffs,® and their families for assistance regarding judicial
disabilities. The assistance line will be staffed by one or more counselors, which the task
force refers to as "gatekeepers,” who are trained to provide preliminary assessment,
intervention, and referral servicesregarding judicial disabilities. Judges, their staffs, and
their families often are not able to handle these difficult situations on their own and are
not comfortable asking for help from someone within the court. Indeed, the task force
heard from several chief district judges that they would like help from a professional
outside the court, should a disability-related situation arise in their district. In addition, as

the task

®For purposes of this report and its recommendations, a judge's staff consists of
law clerks and secretaries.
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force learned, the Canadian and California programs, which have developed similar
assistance lines, have had very positive experiences with this service.

The private assistance line will serve three important functions. First, it will be a
resource for judges who need assistance regarding their own disabilities. Second, it will
be a resource for judges who need guidance regarding the disability of another judge or a
family member,?* and for members of a disabled judge's staff and family needing guidance
regarding the disabled judge. Third, it will be aresource for chief judges to consult when
attempting to address a situation involving a disabled colleague.

a. Judges Needing Personal Assistance

There may be situations in which a judge will contact the private assistance line for
help regarding his or her own disability. For example, ajudge may know that he or sheis
suffering from a disability, but may not know how to get help. Inthat situation, the
gatekeeper will be able to refer the judge to an appropriate counselor or health care
provider. The cost of any referral program would be covered by the judge of the judge's
insurance provider.

b. Assistance Regarding Another Judge

There also may be situations in which ajudge or a member of ajudge's staff or

?IThe private assistance line may be helpful for ajudge who is dealing with the
disability of afamily member. This disability of afamily member often is as stressful as
one's own disability, and may impair the ability of ajudge to perform judicial duties
effectively.
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family contacts the private assistance line regarding ajudge.?? For example, ajudge may
have noticed that a colleague has been absent-minded, but may not know whether the
judge is suffering from a disability, such as dementia. The gatekeeper will be available to
talk with the concerned judge, provide an initial assessment, and give the judge advice on
how to proceed with the situation. Or, afamily member may be aware that a judge has a
drinking problem, but may not want to discuss the judge's problem with the judge's
colleagues. The counselor will be able to refer the family member to a counselor who will
help guide an intervention or suggest ways to get appropriate treatment for the judge.
C. Assistance for Chief Judges
The private assistance line also will provide important assistance to the chief judge

of the circuit and the chief district judges, who may be faced with disability-related
situations on their courts. Thiswill be a critical function of the private assistance line,
because chief judges, as the administrative heads of the courts, are ultimately responsible
for ensuring that matters affecting the administration of the courts, including issues of

judicial disability, are handled properly.* Moreover, achief judgeis most likely to be

*2Members of ajudge's family or staff would be permitted to contact the private
assistance line only about that judge. A judge would be permitted to make a contact
about a colleague, however.

3The chief judge of the circuit should be responsible for disability-related matters
affecting the circuit judges, chief district judges, and chief bankruptcy judges. Chief
district judges should be responsible for disability-related matters affecting the district
judges and magistrate judges in their districts. And, chief bankruptcy judges should be
responsible for disability-related matters affecting the bankruptcy judges on their courts.
Although the bankruptcy courts are units of the district courts, the task force concluded
that the chief bankruptcy judge should take the lead regarding disability-related issues of
bankruptcy judges because the chief bankruptcy judges are most likely to be aware of
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aware of a problem facing ajudge on his or her court.

When a chief judge is aware that a judge on his or her court is having a problem,
the chief judge should contact the private assistance line for guidance. The gatekeeper
will be able to provide an initial assessment of the problem and guide the chief judgein
handling the situation. The chief judge does not have to diagnose the problem or devise a
plan for addressing the problem. Indeed, the experts overwhelmingly agree that judges
should contact a gatekeeper for guidance. That is the gatekeeper's expertise and
responsibility.

Additionally, a chief judge should not feel that he or she must handle each
disability-related situation personally, especidly if it involves directly approaching the
judge. For example, the chief judge may feel hindered by a close personal relationship
with the affected judge. Or, just the opposite, the chief judge may feel hindered by the
lack of a personal relationship with the affected judge. In any case, the role of the chief
judge is merely to ensure that appropriate action is being taken to try to help the affected
judge. The chief judge should feel free, in hisor her best judgment, to delegate certain
responsibilities, such as approaching the affected judge, to one or more respected members
of the court or even to afamily member. The task force learned that, depending on the
nature of the disability, it may be appropriate for ateam of two or three individuals to

approach the judge. Thisistrue, for example, in the case of ajudge who is suffering from

problems facing bankruptcy judges on their courts.
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Alzheimer's disease or alcoholism. However, disability experts caution that whoever has
the task of contacting the affected judge should expect his or her efforts to be rejected
several times.

The task force learned that one of the primary reasons why ajudge islikely to resist
assistance is the judge's concern about managing his or her workload. Disability experts
warn that an intervention or treatment program will not work unless a program for
managing the judge's case load isin place before the judge is contacted. Therefore, itis
imperative that, before a judge is approached regarding treatment or other assistance, the
appropriate chief judge have a plan in place for handling the judge's case load, if
necessary.

In addition, the task force learned, ajudge likely will be concerned that his or her
condition and any treatment will not be kept confidential. The judge must be assured that
all matters concerning his or her disability will be kept confidential.

2. Private Assistance Line: Hallmarks

Critical to the successful utilization of the private assistance line are the following
factors: (1) proper selection of an outside gatekeeper who is capable of responding to the
diverse disability-related issues facing federal judges; (2) confidentiality of the assistance
line; (3) independence of the assistance line from disciplinary matters; (4) acceptance by

the judges, particularly chief judges; and (5) adequate promotion of the line.
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a. The Gatekeeper

As detailed elsewhere in this report, federal judges are unique professionals who
face adiverse array of disability-related issues. Unlike atypical "employee assistance
program,” the assistance program that the task force is recommending must be capable of
addressing these wide-ranging issues. Thus, it is critical that the private assistance line,
which is the centerpiece of the program, be staffed by one or more counselors who are
trained and experienced in providing assessment, intervention, and referral services on
these diverse issues. In addition, those counselors must be educated about the work of
federal judges and the unique problems that they may face.

In developing its recommendations for a private assistance line, the task force met
with the director of the Center for Human Resources (CHR). CHR currently provides
counseling servicesto the California Judges Association that are similar to the services
contemplated by the private assistance line. The task force understood from its
discussions with CHR and others closely involved with disability-related issues that it
would be possible to find one or more qualified counselors to staff a private assistance line
for the judges of the Ninth Circuit.

b. Confidentiality

Disability-related matters are extremely sensitive and personal. For this reason, the

task force recognizes that judges and members of their staffs and families may hesitate to

ask for help when needed for ajudge on the court. It iscritical, therefore, that the private
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assistance line be confidential. 1f the Judicial Council develops a private assistance line as
recommended by the task force, the Council should take steps, such as adopting
appropriate rules, to ensure that all communications to and from the private assistance line
will be kept strictly confidential, both internally and by the gatekeeper, unless disclosureis
expressly authorized by the affected judge.
C. Independence
In addition to having concerns about confidentiality, judges and members of their
staffs and families may hesitate to contact the private assistance line for fear of exposing
the affected judge to potential disciplinary action. It isimperative, therefore, that the
assistance line be completely independent of, and distinct from, the disciplinary system.
Although there may be times when a disabled judge may be subject to discipline (e.g., if
the judge's conduct is so egregious that it warrants discipline), this disciplinary action must
not result from any use of the private assistance line. Moreover, as stated above, the
Judicial Council should take steps to ensure that no communications to or from the private
assistance line may be used during a disciplinary proceeding, without the express consent
of the affected judge.
d. Participation By Judges
The best designed assistance program will be ineffective unlessit is actually used.
Traditionally, there has been a perception that federal judges are unwilling to use an

assistance program, either for personal help or for help regarding a colleague. Whether



this unwillingness stems from a desire to protect oneself, the affected judge, or the court, it
does not help to ignore ajudge's disability. A judge who is suffering from a disability
needs the help, respect, and support of his or her colleagues. Judges therefore need to
recognize the importance of taking action when necessary to help themselves and their
colleagues. See also Code of Conduct Canon 3(B)(3) (encouraging every judge to take
"appropriate action" when the judge becomes aware of unprofessional conduct by another
judge). This may mean talking to ajudge who appears to need help, talking to the
appropriate chief judge, or contacting the private assistance line.
e. Promotion

Adequate promotion is essential to the successful utilization of any assistance
program. Assuming that the Judicial Council develops a private assistance line, this
service should be promoted vigorously to judges, their families, and their staffs. Based on
the types of promotion that other associations have used successfully, the task force
recommends that the Judicial Council include training sessions at chief judges’ meetings,
judges workshops, and at other judges conferences and meetings. Role-playing using
difficult scenarios may be an effective training technique for the chief judges. Also, the
Council should send direct mailings to judges homes.

3. Private Assistance Line: Costs
The task force recognizes that there will be some costs associated with a private

assistance line. However, these costs, which are relatively minor, are substantially
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outweighed by the benefits to the court, the judges, and the public in handling judicial
disability matters effectively and efficiently.

In an attempt to quantify the costs associated with a private assistance line, the task
force solicited from the CHR arough estimate of the potential cost to run an assistance
line for the approximately 335 federal judges in the Ninth Circuit.** CHR estimated a
utilization rate of less than 10 percent during the first year and 5 percent in subsequent
years. Based on those numbers, CHR estimated atotal cost of $10,300 the first year and
$6,300 annually thereafter. Thefirst year is more expensive because there are various
start-up costs, including the cost of locating a network of qualified counselors to cover the
circuit geographically. CHR's cost estimate includes: 24-hour intake service through the
assistance line; telephone consultation for judges, their family members, and their staffs;
and referrals to counselors and health-care providers when appropriate. The cost also
would include some promotion of the program to the judges, such as a presentation at a
judicia conference.”

Another cost associated with the private assistance line is the cost of the telephone

?*The estimate was obtained for informational purposes only.

»Also in an attempt to estimate the costs associated with the proposed assistance
line, the task force compared the costs of the Canadian and the California Judges
Association programs. The Canadian program has an annual operating budget of about
$34,140 ($50,000 Canadian) for its counseling services, which covers 1,850 judges. The
cost of the California Judges Association program, which is very minimal according to
CHR, is difficult to quantify because the cost is subsumed in the budget of the lawyer-
assistance program that is run by the state bar through CHR. The annual cost to run both
programsis $77,000.
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lineitself. The task force solicited estimates regarding these expected expenses.
Assuming that a government contract can be used (as distinct from a general commercial
service), the projected per-minute charge for using the toll-free line would be 4.1 cents
($2.46 per hour) domestically and 5.4 cents ($3.24 per hour) from Guam.?® Toll-free
service is not available for the Commonweslth of the Northern Mariana Islands. |nstead,
persons wishing to use the assistance line from this area likely would have to call collect.
Additional costs include a monthly fee of approximately $30 and a one-time installation
fee of $70.

An additional cost associated with a private assistance line relates to those times
when, after consultation between a chief judge (or designee) and the gatekeeper, the
gatekeeper feelsthat it is necessary for the chief judge to consult with an outside counselor
for further guidance in addressing a situation. Although the task force believes that this
will be arare occurrence, it is an item that should be included in a budget for the program.
Unappropriated court funds could be used in these situations.

Based on the foregoing general discussion of a private assistance line, the task force
makes the following recommendations.

! RECOMMENDATION NO. 19: The Judicia Council should develop a 24-

hour private assistance line that would be available for use by judges, their

25A commercia contract would be significantly more expensive: an $11 per hour
minimum monthly charge plus long distance charges for those calling from outside parts
of California.
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families, and their staffs to provide preliminary assessment, intervention,
and referral services regarding a potential judicial disability. The assistance
line also should be available for use by judges who are dealing with the
disability of afamily member. The assistance line should be run by an
outside consultant and should be staffed by one or more counselors who are
trained to provide assessment, intervention, and referral services specifically
for federal judges.

RECOMMENDATION NO. 20: All communications to and from the
assistance line must remain completely confidential and must not be used in
any disciplinary matter without the express consent of the affected judge,
even if areferral is made pursuant to disciplinary action taken under 28
U.S.C. 8§ 372(c). Thejudicia council should enact rules and take any other
steps necessary to ensure such confidentiality.

RECOMMENDATION NO. 21: Members of ajudge's staff or family
should be permitted to contact the private assistance line only about the
judge for whom the staff person works, or the judge to whom the family
member is related.

RECOMMENDATION NO. 22: All judges should be educated about the
availability of the private assistance line and should be encouraged to use it

as aresource, both when they have personal concerns and when they have
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concerns about a colleague. Informational programs should be presented at
judges' conferences and meetingsin thisregard. These programs should
include presentations about the importance of addressing disability-related
Issues and the availability of resources, such as the private assistance line.
Judges' staffs and families should also be encouraged to use the private
assistance line as a resource when concerned about a judge who may be
suffering from a disability. Direct mailings describing the assistance line
should be sent to judges chambers and homes.

RECOMMENDATION NO. 23: Chief judges should receive training to
recognize and respond to potential disability-related issues. Chief judges
should also be given an opportunity to meet the counselor(s) who will be
assisting the chief judges through the private assistance lines. Chief judges
conferences are an appropriate forum for conducting such training.
RECOMMENDATION NO. 24: Chief judges should take responsibility for
seeing that help is given to a disabled member of the court, either by the
chief judge or his or her designee. Thisincludes contacting the private
assistance line for guidance in handling disability-related situations and
developing a plan for handling the disabled judge's case load, if necessary,

before approaching the judge regarding treatment or other assistance.
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4. Preventive Programs

The task force believes that, in addition to establishing and maintaining a private
assistance line, any assistance program for the judges of the Ninth Circuit should have a
preventive component to educate judges and their spouses about issues of health and
wellness, including ways to prevent or lessen the symptoms of disabilities. Educational
programs should focus not only on familiar topics, such as healthy eating, exercise, and
ways to prevent and manage stress, but also on less familiar topics, such as the need for
routine physical and mental examinations and the ways to recognize early signs of certain
diseases, such as Alzheimer's. Although routine mental examinations are not well known,
most internists are equipped to perform basic mental status examinations, such as the
Mini-Mental Status Examination. The task force learned that the progression of some
diseases, such as Alzheimer's, can be slowed when diagnosed early by a basic examination
and then treated with medications. For example, without medication, a person with
Alzheimer's, which is a progressive and currently incurable disease, can expect to require
total care within two to eight years from onset of the disease. If the disease is diagnosed
early and treated with medication, that time can be extended to five to 15 years. In
addition, many new and promising medications, which could extend that time even
further, are currently being tested.

The task force therefore recommends that the Judicial Council develop and present

educational programs for judges and their spouses at judges meetings and conferences
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regarding the most common diseases and disabilities that the judiciary may encounter and
regarding preventive steps that all judges should take to help ensure their continued good
health. In particular, these programs should highlight the importance of routine physical
and mental examinations and should encourage all judges to undergo such examinations.
! RECOMMENDATION NO. 25: The Judicial Council should develop and
present educational programs for judges and their spouses at judges
meetings and conferences regarding issues of health and wellness, including

preventive steps that all judges should take to help maintain good health.

RECOMMENDATION NO. 26: All judges should be strongly encouraged
to undergo routine physical and mental examinations.

V. DISSEMINATION OF OTHER DISABILITY-RELATED INFORMATION
The task force has already made several recommendations intended to help
disseminate pertinent disability-related information. This section of the report details an

additional measure that the task force believes will help further ensure that judges, their
families, and their staffs have easy access to information on awide range of disability-
related issues.

! RECOMMENDATION NO. 27: The Judicial Council should publish and
disseminate to judges, their families, and their staffs a resource list
containing the names and telephone numbers of people to contact at the AO

and within the circuit if they have questions regarding disability issues. This
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list should include, for example, telephone numbers for the private
assistance line, the chief judges, and someone at the AO who can answer
guestions about retirement benefits.
VI. FUTURE ISSUES
If the Judicial Council adopts some or all of the recommendationsin this report, a
lot of work will remain to take these recommendations from concept to reality. The task
force therefore recommends that the Judicial Council appoint a"continuity committee,"
which will be responsible for implementing any recommendations adopted by the Judicial
Council. Thetask force believesthat it will take up to two years to implement the
recommendations made in this report. The task force also believes that, because these
issues affect all judges of the Ninth Circuit equally, the continuity committee should be
comprised of, at a minimum, the chief judge of the circuit (or his or her designee), one
district judge, one bankruptcy judge, and one magistrate judge. If neither the district judge
nor the chief judge's designee is a senior judge, a senior judge should be appointed to the
continuity committee. In addition, at least one member of the continuity committee (but
not all) should be a member of the current task force.
Even assuming that the Judicial Council adopts the task force's recommendations,
these recommendations represent just the first steps toward ensuring that the circuit
responds appropriately to judicial disabilities. These recommendations surely will not

resolve all concerns regarding judicial disabilities. In addition, there may be advancesin
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medicine, and relevant statutes and rules may change. Many of these changes are sure to
affect the circuit's procedures for responding to judicial disabilities. For example,
dramatic advances in the early diagnosis and treatment of diseases may warrant mandatory
periodic mental and physical examinations. Or, funding changes within the judiciary
might allow the circuit to cover more costs associated with issues of health and wellness,
such as expanding the confidential assistance program to cover the cost of at least some
counseling sessions for individual judges or their immediate family members, along the
lines of the Canadian program. Therefore, the circuit should periodically authorize the
continuity committee to assess whether it is properly responding to issues of judicia
disability and whether any different or additional measures are necessary. That
assessment should include areview of whether the private assistance line is being staffed
by qualified medical and psychological specialists.

Additionally, the task force uncovered at least one issue that it believes should be
considered at alater date. Thetask force learned that a disabled judge who has served for
less than 10 years will recelve a different salary depending on whether the judge
voluntarily retires as disabled under 28 U.S.C. § 372(a) or is certified as disabled by the
Judicial Council under 28 U.S.C. § 372(b). A judge who voluntarily retires as disabled
will receive only 50 percent of the salary of an Article I11 judge, whereas ajudge who is
certified as disabled by the Judicial Council will receive 100 percent of that salary. A

disabled Article 111 judge who has served less than 10 years, therefore, has an incentive not
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to retire voluntarily as disabled even if the judge recognizes the need to retire. This salary
issue is beyond the current scope of the task force's mission. However, it is an issue that
should be considered in the future by the Council.

! RECOMMENDATION NO. 28: The Judicial Council should appoint a
"continuity committee" to implement the recommendations, if any, adopted
by the Judicial Council. This committee should be appointed for two years
and should be composed of at least one district judge (preferably a senior

judge), one bankruptcy judge, and one magistrate judge.

RECOMMENDATION NO. 29: After the recommendations have been
implemented, the Judicial Council should periodically authorize the
continuity committee to reassess the issues raised by this report to determine
whether any different or additional measures are necessary and whether the
circuit is properly responding to issues of judicial disability.
VIlI. CONCLUSION

The task force understands that this report raises sensitive and personal issues.
However, these issues are very important for every judge in the circuit. Every judge of the
Ninth Circuit islikely at some point while in office either to become disabled or to have a
close colleague become disabled. The court must confront these difficult issues now, so
that it is properly prepared to help ajudge in need. Indeed, all the task force's
recommendations are intended to benefit the judges of this circuit by ensuring that any
judge who becomes disabled receives the utmost support and respect from the court.
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Appendix A

Age Breakdown of All Article Ill Judges in the 9th Circuit
(as of February 9, 2000)

85+

75-84
14.97%

nder 65
1.34%

65-74
29.95%

All Article 11l Judges in the 9th Circuit

Ages Circuit  District Total % of Total
Under 65 17 79 96 51.34%
65-74 15 41 56 29.95%
75-84 9 19 28 14.97%
85+ 1 6 7 3.74%
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Appendix B
Model Certificates of Disability

When an Article 111 judge, bankruptcy judge, or magistrate wishes to retire as disabled,
the chief circuit judge or chief district judge must send a "certificate of disability” to the
president or the Director of the AO, depending on the judicial office of the retiring judge.
The following letters are model certificates of disability to assist the chief judges. There
are three models: one for retiring Article I11 judges, one for retiring bankruptcy judges,
and one for retiring magistrate judges. With respect to a retiring bankruptcy judge or
magistrate judge, a medical certificate and waiver of the physician-patient privilege
should be presented to the relevant chief judge before the certificate of disability is
completed. See Appendix H.

ARTICLE Il JUDGE

The Honorable

President of the United States
The White House
Washington, D.C. 20500

Dear Mr. President:

| am writing to certify that United States [District] [Circuit] Judge
of the [specify name of district or circuit] is permanently disabled from performing the
duties of [his] [her] office and isretiring from regular active service pursuant to 28 U.S.C.
8§ 372(a). Judge 's retirement will be effective , 200 .

Sincerely,

Chief Circuit Judge

cc.  [Chief District Judge]
Director, Administrative Office
Chief, Judges Compensation and Benefits Branch
Circuit Executive
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BANKRUPTCY JUDGE

Director

Administrative Office of the
United States Courts
Washington, D.C. 20544

Dear Director

In accordance with the Retirement and Survivors Annuities for Bankruptcy Judges
and Magistrates Act of 1988, 28 U.S.C. § 377(d), and section 7.01(c) of the Director's
regul ations implementing the Act, | hereby recommend that you approve the request for
permanent disability retirement of [Name of Bankruptcy Judge] of the District of
. Thisrecommendation is based on the following information, which is
enclosed with this |etter:

1. The letter submitted by Judge on certifying that [he] [she]
suffers from [specify illness], which has rendered the judge permanently disabled
from performing the duties of a United States Bankruptcy Judge.

2. The medical certificate of Dr. , which demonstrates that Judge
has a serious medical condition that prevents [him] [her] from
performing the duties of a United States Bankruptcy Judge.

Please let me know if you require any further information.

Sincerely,

Chief Circuit Judge

Enclosures [(1) letter from the bankruptcy judge certifying that he or she is disabled;
(2) Medical Certificate, see Appendix H).

CcC: Circuit Executive
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MAGISTRATE JUDGE

Director

Administrative Office of the
United States Courts
Washington, D.C. 20544

Dear Director

In accordance with the Retirement and Survivors Annuities for Bankruptcy Judges
and Magistrates Act of 1988, 28 U.S.C. § 377(d), and section 7.01(c) of the Director's
regul ations implementing the Act, | hereby recommend that you approve the request for
permanent disability retirement of [Name of Magistrate Judge] of the District of
. Thisrecommendation is based on the following information, which is
enclosed with this |etter:

1. The letter submitted by Judge on certifying that [he] [she]
suffers from [specify illness], which has rendered the judge permanently disabled
from performing the duties of a United States Magistrate Judge.

2. The medical certificate of Dr. , which demonstrates that Judge
has a serious medical condition that prevents [him] [her] from
performing the duties of a United States M agistrate Judge.

Please let me know if you require any further information.

Sincerely,

Chief District Judge

Enclosures [(1) letter from the magistrate judge certifying that he or sheis disabled,;
(2) Medical Certificate, see Appendix H).

CcC: Circuit Executive
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Appendix C

A y
Voluntary Action by Action by Judicial
Disabled Judge Council
v v
o Judge self- Judge Chief Circuit Judge initiates Complaint of Judicial
If eligible, certifies as resig?\s a complaint sua sponte. Misconduct and Disability filed.
JJuage disabled ‘ |
' re:ltiresI g under 28 A 4 v
’ usc
§ 372(a). Judge o .
receives no Chief Circuit Judge determines whether the
A salary. complaint implicates a judicial disability.
Judge
receives |
salary for life
but no v v
increases. Chief Circuit Judge Chief Circuit Judge
concludes that the concludes that the
y complaint implicates a complaint does not implicate
If Judge has If Judge has judicial disability. ajudicial disability.
served less than served more than ¢
10 years, Judge 10 years, Judge . —
receives 50% of receives full Chief Circuit Judge attempts to
salary for life + salary for life + resolve the complaint non-punitively
any increases. any increases.

v
by helping Judge obtain treatment or

Chief Circuit

retire. Chief Judge uses the private Judge
assistance line for guidance in
handling the matter.

dismisses or
concludes the
complaint.
v v v Chief Circuit
Judge successfull Judge voluntarily Jque
obtgins treatmenty retires as Judge refuses appoints a
) disabled. treatment or the _committee to
v v disability remains investigate the
unresolved and complaint.
Complaint Complaint Jud_ge refusgs to
concluded based concluded based retire or resign. . - .
ti int : Committee issues its
on cotr_rec ive onin ertvemng report to the Judicial
action. acts. Council.
A
Council certifies that Council orders that, Council Council
Judge is disabled under on atemporary basis orders any refers the
28 USC § 372(b). and for a time certain, other action complaint to
no further cases be it considers the Judicial
assigned to Judge. appropriate. Conference.
Judge continues to
receive full salary.
Judge becomes junior in
seniority to all other
judges on court.

*This chart outlines the two statutory procedures for addressing judicial disability, described in Section Ill, above.



Appendix D

A

Voluntary Action by
Disabled Judge

served at least 5
years, Judge

receives 40% of
salary for life +
any increases.

v v
Judge Judge
retires as resigns.
disabled v
under 28
usc Judge
§ 377. receives no
salary.
A
If Judge has If Judge has

served 14 years

or more, Judge
receives full

salary for life +

y

Action by Judicial

Council

v

v

Chief Circuit Judge initiates
a complaint sua sponte.

Complaint of Judicial
Misconduct and Disability filed.

I

Chief Circuit Judge determines whether the
complaint implicates a judicial disability.

v

Chief Circuit Judge
concludes that the
complaint implicates a

v

Chief Circuit Judge
concludes that the

JRS)

(assumes
participation in

any increases.

complaint does not implicate
judicial disability. a judicial disability.
(assumes
participation in
\ JRS) Chief Circuit Judge attempts to resolve v
the complaint non-punitively by helping : -
If Judge has Judge obtain treatment or retire. Chief Chlff g:II'CUIt
served between Judge uses the private assistance line di udge
10and 14 years, for guidance in handling the matter. |sm||sdses c;]r
Judge receives | concludes the
72-93% salary for r: ! complaint.
life + any
increases. Judge - —
(assumes successfully Judge voluntarily Judge refuses Chief Circuit
participation in obtains retires as treatment or the Judge
JRS) treatment. disabled. disability remains appoints a
unresolved and committee to
¢ Judge refuses to investigate the
retire or resign. complaint.
Complaint Complaint
concluded based concluded based v
on corrective on intervening Committee issues its
action. acts. report to the Judicial
Council.
Council votes to remove Council orders that_, Council Council
Judge from office on a temporary bas_ls orders any refers_the
: and for a time certain, other action complaint to
no further cases be it considers the Judicial
assigned to the judge. appropriate. Conference.
A
Judge receives the

same salary based on
years of service that
Judge would have
received had Judge
voluntarily retired.

*This chart outlines the two statutory procedures for addressing judicial disability, described in Section Ill, above.



Appendix E

\ 4

Voluntary Action by
Disabled Judge

A 4

Action by Judicial

Council

v

L 4

Chief Circuit Judge initiates
a complaint sua sponte.

Complaint of Judicial
Misconduct and Disability filed.

A

Judge Judge
retires as resigns.
disabled
under 28

uUscC A

§ 377. Judge

receives no
salary.

If Judge has
served at least 5
years, Judge
receives 40% of
salary for life +
any increases.

If Judge has
served 14 years
of more, Judge

receives full
salary for life +
any increases.

v

Chief Circuit Judge determines whether the
complaint implicates a judicial disability.

Chief Circuit Judge
concludes that the
complaint implicates a
judicial disability.

v

Chief Circuit Judge
concludes that the
complaint does not
implicate a judicial

disability.
(assumes (assumes - —
participation in participation in Chief C!rCUIt Judgg {attempts to rgsolve the v
JRS) JRS) compl{:unt non—punltlvel){ by helpmg Judge
obtain treatmgnt or ret.lre. Chl(_ef Judge Chief Circuit
uses the private assistance line for Judge
If Judge has guidance in handling the matter. dismisses or
served between concludes the
10 and 14 years , complaint.
Judge receives ¢ ¢
72-93% of salary Judge —
for life + any successfully Judge voluntarily Judge refuses Chief Circuit
Increases. obtains retires as treatment or the Judge
(assumes treatment. disabled. disability remains appoints a
participation in unresolved and _committee to
JRS) ¢ Judge refuses to |nvest|gat_e the
retire or resign. complaint.
Complaint Complaint
concluded based concluded based v
on corrective on intervening . . .
action. acts. Committee issues its
report to the Judicial
Council.
\
Council votes to
removed Judge from Council directs the Council orders that, Council Council
office. (Reqires the chief district judge to on atemporary basis orders any refers the
majority vote of the take such actions as and for a time certain, other action complaint to
district judges in the the council considers no further cases be it considers the Judicial
magistrate judge's appropriate. assigned to Judge. appropriate. Conference.
district.)

Judge receives the
same salary based on
years of service that

Judge would have
received had Judge
voluntarily retired.

*This chart outlines the two statutory procedures for addressing judicial disability, described in Section Ill, above.




Appendix F
Summary of Programsin Other Jurisdictions
1. Other Circuits

The AO reported that no other circuit has developed procedures specifically to
address issues associated with judicial disability.

2. The Administrative Office of the United Sates Courts

The AO sponsors an Employee Assistance Program (EAP) that is available to all
employees of the judiciary, including judges. The EAP offers free, confidential
professional counseling and referral services to federal employees who would like help
with personal, job, or family problems.

3. American Bar Association

The Judicial Division of the American Bar Association has no program to address
judicial disabilities, nor has the issue been addressed by any of the existing committees.
Thereisan ABA Commission on Mental and Physical Disability, and its mission is to
"explore, report, and recommend policies and programs to promote full and equal entry
and participation in the legal profession for persons with disabilities."

The ABA also has a Commission on Impaired Attorneys. The goal of the
commission is to establish alawyer assistance program in every state that has the authority
and resources to provide comprehensive assistance to lawyers and judges with problems
related to acoholism, addiction to other drugs, and mental health problems that result in
impairment of professional function. To that end, the Commission created a model lawyer
assistance program to assist state and local bar associations in the development and
maintenance of effective programsto identify and help lawyers, law students, and judges
who are impaired by alcoholism, other forms of chemical dependency, or mental health
problems. The model program also was designed to provide monitoring and other services
to those referred by the disciplinary system as an alternative to discipline or a part of a
disciplinary sanction, such as probation.

4, Sate Programs
The following disability programs exist for lawyers or judges in the nine states

within the Ninth Circuit. No comparable programs exist in Guam or the Commonwealth
of the Northern Mariana Islands.
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a. Alaska

The Alaska Judicial Council does not have a program for disabled judges. Council
administrators refer judges who seek help to the State Bar Lawyers Assistance Program.
That program provides services to members of the bar, their families, or business
associates when it appears that a bar member is suffering from substance abuse. The
director of the program said that judges are entitled to avail themselves of the lawyers
program but that none ever had.

b. Arizona

The Commission on Judicial Conduct does not have a disability program.
Problems with judges have been handled informally, usually by the local court, by giving
the judge some time off. The State Bar of Arizona sponsors a Member Assistance
Program that provides confidential servicesto lawyers, judges, and law students who are
having difficulties at work or in their personal lives or are struggling with problems related
to mental health, or to alcoholism or other forms of chemical dependency.

C. California

The California Judges Association sponsors the Judicial Support Network, a
confidential 24-hour judicial support hotline operated by an independent contractor, the
Center for Human Resources. Services available through the network include peer
counseling, referralsto local therapists, referrals to the 12-step program "The Other Bar"
or, if the judge isfacing a disciplinary matter and would like advice on how to best defend
himself or herself, the judge may be referred to the network's Judicial Discipline Advisory
Panel. Additionally, the State Bar of California sponsors another program operated by the
Center for Human Resources, the Lawyers Personal Assistance Program, which is afree,
confidential counseling and referral service.

Under arecent change in the California Code of Judicial Ethics, state judges are
required to report themselves to the state Commission on Judicial Performance if they are
charged with an alcohol- or drug-related misdemeanor. The amended rule, Canon 3D(3),
now reads: A judge charged or convicted of "all misdemeanors involving violence
(including assaults), the use or possession of controlled substances, the misuse of
prescriptions or the personal use or furnishing of alcohol shall promptly and in writing
report that fact to the Commission on Judicial Performance.”
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d. Hawaii

The Hawaii State Bar has an Attorney and Judge Assistance Program, established
by Hawaii Supreme Court rule. The program is completely confidential and provides for
civil immunity for program staff. In the past seven years, only three judges have used the
program. One was arecovering alcoholic, and two called with concerns that their children
might have substance abuse problems. Judges frequently call the program to refer lawyers
who have appeared before them.

e. ldaho

The Idaho Judicial Council has no disability program for judges. The Idaho State
Bar isjust now implementing a Lawyers Assistance Program, which will be available to
judges as well asto lawyers.

f. Montana

The Judicial Standards Commission does not have aformal disability program.
Some judges attempt to get their peers into treatment and generally get cooperation. If
not, the matter ends up as a disciplinary action. The Montana State Bar sponsors the
Alcohol and Drug Assistance Network, a committee of lawyers that offers confidential
assistance to judges and lawyers who are struggling with issues related to acohol or drug
abuse.

0. Nevada

The Commission on Judicial Discipline has no program for disabled judges. The
State Bar program is called Lawyers Concerned for Lawyers and has little or no judicial
participation.

h. Oregon

The Oregon State Bar Professional Liability Fund sponsors the Attorney Assistance
Program, which is open to judges. The program offers assessment, intervention, referral,
and education to lawyers, judges, and lega staff who are struggling with acohol- or drug-
dependency issues. The program is completely confidential; in fact, no written records are
kept by program staff, nor is there a requirement that information be shared with the state
licensing board. Lawyers, judges, legal staff, and family members are referred to the
program though self-referral, peer referral, and court referral (e.g., ajudge arrested for
driving while intoxicated).



I Washington

The Washington state courts operate an informal, confidential program to address
judicial disability. When a complaint is made against a judge alleging disability-related
problems, the President of the State Judges Association appoints a panel of three judges to
look into the allegations. Those appointed to the panel are widely respected colleagues
who have a good understanding of the nature of the apparent problem. At the state courts
annual meeting, areport is made as to the number of cases initiated, pending, and
resolved, but no judges are mentioned by name, nor is the nature of any of the alleged
problems discussed. The Washington State Bar also sponsors the Lawyers Assistance
Program, which offers confidential assistance with mental, emotional, drug, acohol,
family, health, and other personal problemsto lawyers and judges.

5. Canada

The Canadian Judges Conference sponsors the National Judicial Counselling
Programme. It provides confidential counseling, assistance, and treatment to federally-
appointed and provincially-appointed judges in Canada. The NJCP contracts with an
outside consultant to provide these services. The program is funded by the Office of the
Commissioner for Federal Judicial Affairs. For a more detailed description of the NJCP,
see Section IV.B.1.a, above. Additionally, the Canadian Bar Association offers a health,
wellness, and recovery education series for both the legal profession and judges.
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Appendix G
Summary of Presentations Regarding Specific Disabling Conditions
1. Addiction

Addiction is"compulsive use." Many doctors believe that addiction is a disease
that can be treated effectively with medications. Classic signs of addiction are low
productivity, frequent absences from work (especially at beginning of a workweek), and
arriving late and leaving early. Tell-tale behavior on the bench can include staring off into
space, inappropriate flashes of anger, falling asleep, and falling off the bench.

Many people who are suffering from addiction problems have an associated mental
health problem and are self-medicating. The most common underlying mental health
problem is depression. The second most common mental health problem that leads to self-
medication is post-traumatic stress disorder, usually associated with childhood abuse.

2. Dementia

Dementiais a cognitive or memory loss that causes significant impairment.
"Senility" refers to age-related dementia. Classic signs of dementia include "cover-up"
behaviors such as generalizing, withdrawing from activities, and blaming others for
missing items. A person may also experience a decrease in vocabulary, may have trouble
learning and retaining new information, and may have difficulty handling complex tasks,
such as balancing a checkbook or cooking a meal. Behavioral changes may include
increased irritability, passivity, loss of initiative, and paranoia.

Significant memory loss is not a normal part of aging but, instead, is disease-
related, the most common form of which is Alzheimer's disease. An estimated 40 percent
of people over the age of 80, and 25 percent of those aged 60-75, have Alzheimer's.
Alzheimer'sis aprogressive, fatal illnessthat is currently incurable. However,
medications are available that some doctors believe can slow the process.

The standardized test that is often used to diagnose dementiais the Mini-Mental
Status Examination (MM SE). Thistest is most useful in determining that someoneis
suffering from dementia, but not in ruling out dementia. This can lead to "false negative"
results.

Other forms of incurable dementia include multi-infarct dementia (mini-strokes),
Parkinson's disease, Huntington's disease, and K orsokoff's dementia, which is related to
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chronic acoholism. Again, the progression of these dementia-related illnesses can be
slowed with early diagnosis and medication.

"Pseudo-dementias’ present with the same symptoms as real dementia. These
include depression, which—especialy in older people—can cause confusion and memory
loss, thyroid disorders, vitamin B-12 deficiency, brain tumors, and memory loss and
confusion associated with multiple medications. These diseases are usually curable and
account for up to 30 percent of people who are experiencing symptoms of dementia.

3. Depression

Depression is awhole-body illness affecting thoughts, feelings, and behaviors, not
unlike a"mental flu." Depression affects one to three percent of the population at any
given time, and one in 10 people experience major depression over the course of a
lifetime. Because depression lowers productivity, affects quality of work, and resultsin
time missed from work, it is the second most costly expenditure for private industry,
second only to back problems. Classic signs of depression are insomnia; waking up early
in the morning with the mind churning or ruminating; mood disturbance (such as
irritability or anxiety, not necessarily sadness); decreased appetite or binge appetite;
decreased libido; low energy; feelings of helplessness, shame, or guilt; and inability to
experience pleasure or joy.

Depression is treatable, but often goes undiagnosed or, if diagnosed, is treated
inadequately. Although a primary care doctor can treat simple depression, if the
depression has not lifted after six to eight weeks, a psychiatrist should be consulted. If left
untreated, depression lasts, on average, nine months.

Ninety-five percent of depression istreatable. Many anti-depressant medications,
including seratonin reuptake inhibiters, tricyclics, and newer drugs such as Wellbutrin,
have been found to be very effective in treating depression. These drugs work on the
brain's neurotransmitters to "recalibrate” the brain. Although rarely used, electroshock
therapy is still the most effective treatment for depression.

4. Sress

Stress is the demand placed on the mind and body in the course of normal affairs.
When stress becomes sustained, specific coping mechanisms (cognitive, muscular,
vascular, and hormonal) lose their ability to return to normal baseline conditions, and
systems begin to perform less and less efficiently (e.g., hypertension leading to a heart
attack). Classic signs of stress include isolation, disregarding social needs, and
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disregarding the needs of the family. Efficiency and capacity for empathy begin to
decrease asisolation, irritability, arrogance, and forgetfulness increase.

Basic prophylactic measures to combat stress include taking three five- to ten-
minute breaks per day in which no phone calls are made and no notes are taken; taking 15
minutes to do something for yourself at the end of each day; and, when at home,
exchanging with a spouse or other friend or family member how the day went. Fostering
collegial friendships at work also is helpful.
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Appendix H
Medical Certificate: Certificate of Disability

This medical certificate should be used when a bankruptcy judge or magistrate judge
seeksto retire as disabled or when a senior Article 111 judge certifies himself or herself as
disabled under 28 U.S.C. 8 371(f)(1)(E). The medical certificate will assist the chief
judge of the circuit, or relevant chief judge, in determining whether to certify the judge as
disabled. (See Appendix B for model certificates of disability). The medical certificate
should be completed by the judge's physician and should be submitted to the chief judge of
the circuit (in the case of a disabled bankruptcy judge), the relevant chief district judge (in
the case of a disabled magistrate judge), or the chief circuit judge (in the case of a senior
Articlelll judge). The attached waiver of the physician-patient privilege should
accompany the medical certificate.

If the medical certificate is being submitted in connection with a certification of temporary
disability under 28 U.S.C. 8§ 371(f)(1)(E), the certificate and waiver should be revised
accordingly.

MEDICAL CERTIFICATE

JUDGE'SNAME AND TITLE:

THISMEDICAL CERTIFICATE ISBEING PROVIDED IN SUPPORT OF THE
JUDGE'SCERTIFICATION THAT HE OR SHE ISPERMANENTLY
DISABLED FROM PERFORMING THE DUTIES OF HISOR HER JUDICIAL
OFFICE. DESCRIBE THE MEDICAL FACTSTHAT SUPPORT YOUR
CONCLUSION THAT THE JUDGE ISPERMANENTLY DISABLED BASED
ON THE ATTACHED LIST OF PHYSICAL AND MENTAL REQUIREMENTS
FOR FEDERAL JUDGES.

Signature of Physician Date

Physician's Name, Address, and Telephone Number (please type or print clearly)
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10.

Attachment to Medical Certificate:
Certificate of Disability

QUALIFICATIONS
Ableto sit for several hours a day (with the opportunity to stand and stretch at
regular intervals).
Ableto travel regularly to work that islikely to be assigned.
Ableto see, hear, or otherwise perceive legal proceedings.
Able to perform executive functions and make decisions regarding priorities.
Appropriate cognitive grasp of complex issues.
Appropriate and reasonable emotional sensitivity to complex issues.
Able to assign tasks to subordinates and to supervise their work.
Able to work appropriately with others.

Adequate short-term and long-term memory to perform duties requiring the ability
to recall.

Able to concentrate for extended periods of time on legal and factual issues.
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Waiver of Physician-Patient Privilege
(Medical Certificate: Certificate of Disability)

[FOR USE BY BANKRUPTCY JUDGES WHO ARE RETIRING AS DISABLED AND
SENIOR ARTICLE |1l JUDGES WHO ARE CERTIFYING THEMSELVES AS
DISABLED UNDER 28 U.S.C. § 371(f)(1)(E).]

[, , hereby waive the physician-patient privilege existing

between my physician, , and me, asit relatesto my claimed

disability. By waiving the physician-patient privilege, | authorize my physician to discuss
with the Chief Judge of the Ninth Circuit (Chief Judge), or his or her designee, all matters
regarding my physical or mental condition that my physician has learned in connection
with his or her diagnosis that | am temporarily or permanently disabled.

| further authorize my physician to furnish to the Chief Judge, or his or her designee,
al records regarding my physical or mental condition pertaining to my claimed disability
that are in his or her possession or control. | also authorize my physician to complete the
attached Medical Certificate. The Medical Certificate is being furnished in connection
with my request for certification that | am permanently disabled from performing the duties
of my judicial office.

This authorization shall remain valid unless revoked in writing.

Signature of Patient-Judge Date
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Waiver of Physician-Patient Privilege
(Medical Certificate: Certificate of Disability)

[FOR USE BY MAGISTRATE JUDGES WHO ARE RETIRING AS DISABLED ]

[, , hereby waive the physician-patient privilege existing

between my physician, , and me, asit relatesto my claimed

disability. By waiving the physician-patient privilege, | authorize my physician to discuss
with the Chief Judge of the United States District Court for the District of
(Chief Judge), or hisor her designee, al matters regarding my physical or

mental condition that my physician has learned in connection with his or her diagnosis that
| am temporarily or permanently disabled.

| further authorize my physician to furnish to the Chief Judge, or his or her designee,
al records regarding my physical or mental condition pertaining to my claimed disability
that are in his or her possession or control. | also authorize my physician to complete the
attached Medical Certificate. The Medical Certificate is being furnished in connection
with my request for certification that | am permanently disabled from performing the duties
of my judicial office.

This authorization shall remain valid unless revoked in writing.

Signature of Patient-Judge Date
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Appendix |
Medical Certificate: Designation of Senior Articlelll Judge

This certificate should be completed by the judge's physician when (1) an Article 111 judge
who hasretired as disabled is designated for service within the circuit, or (2) a senior
Article I11 judge who has certified himself or herself as disabled under 28 U.SC. §
371(f)(1)(E) wishes to continue to be designated for duty. The attached waiver of the
physician-patient privilege should accompany this certificate.

MEDICAL CERTIFICATE

JUDGE'SNAME:

THE JUDGE LISTED ABOVE RETIRED ASDISABLED ON DUE
TO (list disabling condition). THISMEDICAL
CERTIFICATE ISBEING PROVIDED IN SUPPORT OF THE JUDGE'S
DESIGNATION TO CONTINUE TO PERFORM JUDICIAL DUTIES.

IN YOUR MEDICAL OPINION, DOESTHE JUDGE MEET THE
QUALIFICATIONSDETAILED ON THE ATTACHED SHEET?
Yes No

IF NO, PLEASE EXPLAIN:

Signature of Physician Date

Name, Address, and Telephone Number of Physician (please type or print clearly)
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10.

Attachment to Medical Certification:
Designation of Senior Article I11 Judge

QUALIFICATIONS

Ableto sit for several hours a day (with the opportunity to stand and stretch at
regular intervals).

Ableto travel regularly to work that islikely to be assigned.

Able to see, hear, or otherwise perceive legal proceedings.

Able to perform executive functions and make decisions regarding priorities.
Appropriate cognitive grasp of complex issues.

Appropriate and reasonable emotional sensitivity to complex issues.

Able to assign tasks to subordinates and to supervise their work.

Able to work appropriately with others.

Adequate short-term and long-term memory to perform duties requiring the ability
to recall.

Able to concentrate for extended periods of time on legal and factual issues.
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Waiver of Physician-Patient Privilege
(Medical Certificate: Designation of Senior Articlel11l Judge)

[ , hereby waive the physician-patient privilege existing

between my physician, , and me, asit relatesto my claimed

disability. By waiving the physician-patient privilege, | authorize my physician to discuss
with the Chief Judge of the Ninth Circuit (Chief Judge), or his or her designee, all matters
regarding my physical or mental condition that my physician has learned in connection
with his or her diagnosis that | am temporarily or permanently disabled.

| further authorize my physician to furnish to the Chief Judge, or his or her designee,
al records regarding my physical or mental condition pertaining to my claimed disability
that are in his or her possession or control. | also authorize my physician to complete the
attached Medical Certificate. The Medical Certificate is being furnished in connection
with my request to be designated, or continue to be designated, for duty as a senior judge.

This authorization shall remain valid unless revoked in writing.

Signature of Patient-Judge Date
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Appendix J
Medical Certificate: Recall of Disabled Bankruptcy Judge or Magistrate Judge
This certificate should be completed by the judge's physician when a bankruptcy judge or
magistrate judge, who hasretired as disabled, isrecalled for service. The attached waiver

of the physician-patient privilege should accompany this certificate.

MEDICAL CERTIFICATE

JUDGE'SNAME:

THE JUDGE LISTED ABOVE RETIRED ASDISABLED ON DUE
TO (list disabling condition). THISMEDICAL
CERTIFICATE ISBEING PROVIDED IN SUPPORT OF THE JUDGE'S
RECALL TO PERFORM JUDICIAL DUTIES.

IN YOUR MEDICAL OPINION, DOESTHE JUDGE MEET THE
QUALIFICATIONSDETAILED ON THE ATTACHED SHEET?
Yes No

IF NO, PLEASE EXPLAIN:

Signature of Physician Date

Name, Address, and Telephone Number of Physician (please type or print clearly)
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10.

Attachment to Medical Certification: Recall of
Disabled Bankruptcy Judge or Magistrate Judge

QUALIFICATIONS

Ableto sit for severa hours a day (with the opportunity to stand and stretch at
regular intervals).

Ableto travel regularly to work that islikely to be assigned.

Ableto see, hear, or otherwise perceive legal proceedings.

Able to perform executive functions and make decisions regarding priorities.
Appropriate cognitive grasp of complex issues.

Appropriate and reasonable emotional sensitivity to complex issues.

Able to assign tasks to subordinates and to supervise their work.

Able to work appropriately with others.

Adequate short-term and long-term memory to perform duties requiring the ability
to recall.

Able to concentrate for extended periods of time on legal and factual issues.
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Waiver of Physician-Patient Privilege
(Medical Certificate: Recall of Disabled Bankruptcy Judge or Magistrate Judge)

[ , hereby waive the physician-patient privilege existing

between my physician, , and me, asit relatesto my claimed

disability. By waiving the physician-patient privilege, | authorize my physician to discuss
with the Chief Judge of the Ninth Circuit (Chief Judge), or his or her designee, all matters
regarding my physical or mental condition that my physician has learned in connection
with his or her diagnosis that | am temporarily or permanently disabled.

| further authorize my physician to furnish to the Chief Judge, or his or her designee,
al records regarding my physical or mental condition pertaining to my claimed disability
that are in his or her possession or control. | also authorize my physician to complete the
attached Medical Certificate. The Medical Certificate is being furnished in connection
with my request to perform judicial duties as arecalled bankruptcy judge or magistrate
judge.

This authorization shall remain valid unless revoked in writing.

Signature of Patient-Judge Date
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Appendix K

Opinion lettersfrom the Administrative Office of the United States Courts
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Appendix L

Excerpts of Statutes

28 U.S.C. § 152(e)

A bankruptcy judge may be removed during the term for which such bankruptcy judgeis
appointed, only for incompetence, misconduct, neglect of duty, or physical or mental
disability and only by the judicial council of the circuit in which the judge's official duty
station is located. Removal may not occur unless a mgority of all of the judges of such
council concur in the order of removal. Before any order of remova may be entered, a full
specification of charges shall be furnished to such bankruptcy judge who shall

be accorded an opportunity to be heard on such charges.

28 U.S.C. § 155(b)

A bankruptcy judge who has retired may, upon consent, be recalled to serve as a
bankruptcy judge in any judicia district by the judicial council of the circuit within
which such district islocated. Upon recall, a bankruptcy judge may receive a salary
for such service in accordance with regulations promulgated by the Judicial
Conference of the United States, subject to the restrictions on the payment of an
annuity in section 377 of thistitle or in subchapter 111 of chapter 83, and chapter
84, of title 5 which are applicable to such judge.

28 U.S.C. § 294(b)

Any judge of the United States who has retired from regular active service under
section 371(b) or 372(a) of thistitle shall be known and designated as a senior
judge and may continue to perform such judicia duties as he iswilling and able to
undertake, when designated and assigned as provided in subsections (c) and (d).

28 U.S.C. § 294(c)

Any retired circuit or district judge may be designated and assigned by the chief
judge or judicia council of his circuit to perform such judicia duties within the
circuit as he iswilling and able to undertake. Any other retired judge of the United
States may be designated and assigned by the chief judge of his court to perform
such judicia dutiesin such court as he iswilling and able to undertake.

28 U.S.C. § 294(d)

The Chief Justice of the United States shall maintain a roster of retired judges of
the United States who are willing and able to undertake specia judicial duties from
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time to time outside their own circuit, in the case of aretired circuit or district
judge, or in acourt other than their own, in the case of other retired judges, which
roster shall be known as the roster of senior judges. Any such retired judge of the
United States may be designated and assigned by the Chief Justice to perform such
judicial duties as he iswilling and able to undertake in a court outside his own
circuit, in the case of aretired circuit or district judge, or in a court other than his
own, in the case of any other retired judge of the United States. Such designation
and assignment to a court of appeals or district court shall be made upon the
presentation of a certificate of necessity by the chief judge or circuit justice of the
circuit wherein the need arises and to any other court of the United States upon the
presentation of a certificate of necessity by the chief

judge of such court. No such designation or assignment shall be made to the
Supreme Court.

28 U.S.C. § 371(a)

Any Justice or judge of the United States appointed to hold office during good
behavior may retire form the office after attaining the age and meeting the service
requirements, whether continuous or otherwise, of subsection (c) and shall, during
the remainder of his lifetime, receive an annuity equal to the salary he was
receiving at the time he retired.

28 U.S.C. § 371(b)

(1) Any justice or judge of the United States appointed to hold office during good
behavior may retain the office but retire from regular active service after attaining the
age and meeting the service requirements, whether continuous or otherwise, of
subsection (c) of this section and shall, during the remainder of his or her lifetime,
continue to receive the salary of the office if he or she meets the requirements of
subsection (f).

(2) Inacasein which ajustice or judge who retires under paragraph (1) does not meet
the requirements of subsection (f) , the justice or judge shall continue to receive the
salary that he or she was receiving when he or she was last in active serviceor, if a
certification under subsection (f) was made for such justice or judge , when such
certification was last in effect. The salary of such justice or judge shall be adjusted
under section 461 of thistitle.

28 U.S.C. § 371(c)

The age and service requirements for retirement under this section are as follows:
Attained age:  Years of service:

65 i 15
66 ..o 14
67 e 13
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28 U.S.C. § 371(f)

(2) In order to continue receiving the salary of the office under subsection (b), a
justice must be certified in each calendar year by the Chief Justice, and ajudge
must be certified by the chief judge of the circuit in which the judge sits, as having
met the requirements set forth in at least one of the following subparagraphs:

(A) Thejustice or judge must have carried in the preceding calendar year a
caseload involving courtroom participation which is equal to or greater than the
amount of work involving courtroom participation which an average judge in
active service would perform in three months. In the instance of a justice or judge
who has sat on both district courts and courts of appeals, the caseload

of appellate work and trial work shall be determined separately and the results of
those determinations added together for purposes of this paragraph.

(B) Thejustice or judge performed in the preceding calendar year substantial
judicial duties not involving courtroom participation under subparagraph (A),
including settlement efforts, motion decisions, writing opinions in cases that have
not been orally argued, and administrative duties for the court to which the justice
or judge is assigned. Any certification under this subparagraph shall include a
statement describing in detail the nature and amount of work and certifying that
the work done is equal to or greater than the work described in this subparagraph
which an average judge in active service would perform in three months.

(C) Thejustice or judge has, in the preceding calendar year, performed work
described in subparagraphs (A) and (B) in an amount which, when calculated in
accordance with such subparagraphs, in the aggregate equals at least 3 months
work.

(D) Thejustice or judge has, in the preceding calendar year, performed substantial
administrative duties directly related to the operation of the courts, or has
performed substantial duties for a Federal or State governmental entity. A
certification under this subparagraph shall specify that the work done is equal to
the full-time work of an employee of the

judicia branch. In any year in which ajustice or judge performs work described
under this subparagraph for less than the full year, one-half of such work may be
aggregated with work described under subparagraph (A), (B), or (C) of this
paragraph for the purpose of the justice or judge satisfying the requirements of
such subparagraph.
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(E) The justice or judge was unable in the preceding calendar year to perform
judicia or administrative work to the extent required by any of subparagraphs (A)
through (D) because of atemporary or permanent disability. A certification under
this subparagraph shall be made to ajustice who certifies in writing his or her
disability to the Chief Justice, and to ajudge who certifies in writing his or her
disability to the chief judge of the circuit in which the judge sits. A justice or judge
who is certified under this subparagraph as having a permanent disability shall be
deemed to have met the requirements of this subsection for each calendar year
thereafter.

(2) Determinations of work performed under subparagraphs (A), (B), (C), and (D)
of paragraph (1) shall be made pursuant to rules promulgated by the Judicia
Conference of the United States. In promulgating such criteria, the Judicia
Conference shall take into account existing standards promulgated by the
Conference for alocation of space and staff for senior judges.

(3) If inany year ajustice or judge who retires under subsection (b) does

not receive a certification under this subsection (except as provided in paragraph
(D(E)), he or she may thereafter receive a certification for that year by satisfying
the requirements of subparagraph (A), (B), (C), or (D) of paragraph (1) of this
subsection in a subsequent year and attributing a sufficient part of the work
performed in such subsequent year to the earlier year so that the work so
attributed, when added to the work performed during such earlier year, satisfies
the requirements for certification for that year. However, ajustice or judge may
not receive credit for the same work for purposes of certification for more than 1
year.

(4) In the case of any justice or judge who retires under subsection (b) during a
calendar year, there shall be included in the determination under this subsection of
work performed during that calendar year all work performed by that justice or
judge (as described in subparagraphs (A), (B), (C), and (D) of paragraph (1))
during that calendar year before such retirement.

28U.S.C. 8372
() Any justice or judge of the United States appointed to hold office during good
behavior who becomes permanently disabled from performing his duties may retire
from regular active service, and the President shall, by and with the advice and
consent of the Senate, appoint a successor.
Any justice or judge of the United States desiring to retire under this section shall
certify to the President his disability in writing.
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Whenever an associate justice of the Supreme Court, a chief judge of a circuit or
the chief judge of the Court of International Trade, desiresto retire under this
section, he shall furnish to the President a certificate of disability signed by the
Chief Justice of the United States.

A circuit or district judge, desiring to retire under this section, shall furnish to the
President a certificate of disability signed by the chief judge of his circuit.

A judge of the Court of International Trade desiring to retire under this section,
shall furnish to the President a certificate of disability signed by the chief judge of
his court.

Each justice or judge retiring under this section after serving ten years
continuously or otherwise shall, during the remainder of hislifetime, receive the
salary of the office. A justice or judge retiring under this section who has served
less than ten yearsin al shall, during the remainder of his lifetime, receive one-half
the slary of the office.

(b) Whenever any judge of the United States appointed to hold office during good
behavior who is digible to retire under this section does not do so and a certificate
of hisdisability signed by a mgority of the members of the Judicia Council of his
circuit in the case of acircuit or district judge, or by the Chief Justice of the United
States in the case of the Chief Judge of the Court of International Trade, or by the
chief judge of his court in the case of ajudge of the Court of International Trade,
is presented to the President and the President finds that such judge is unable to
discharge efficiently all the duties of his office by reason of permanent mental or
physical disability and that the appointment of an additional judge is necessary for
the efficient dispatch of business, the President may make such appointment by and
with the advice and consent of the Senate. Whenever any such additional judgeis
appointed, the vacancy subsequently caused by the death, resignation, or
retirement of the disabled judge shall not be filled. Any judge whose disability
causes the appointment of an additional judge shall, for purpose of precedence,
service as chief judge, or temporary performance of the duties of that office, be
treated as junior in commission to the other judges of the circuit, district, or court.

(c)(2) Any person alleging that a circuit, district, or bankruptcy judge, or a
magistrate, has engaged in conduct prejudicial to the effective and expeditious
administration of the business of the courts, or alleging that such ajudge or
magistrate is unable to discharge all the duties of office by reason of mental or
physical disability, may file with the clerk of the court of appeals for the circuit a
written complaint containing a brief statement of the facts constituting such
conduct. In the interests of the effective and expeditious administration of the
business of the courts and on the basis of information available to the chief judge
of the circuit, the chief judge may, by written order stating reasons therefor,
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identify a complaint for purposes of this subsection and thereby dispense with filing
of awritten complaint.

(2) Upon receipt of acomplaint filed under paragraph (1) of this subsection, the
clerk shall promptly transmit such complaint to the chief judge of the circuit, or, if
the conduct complained of isthat of the chief judge, to that circuit judge in regular
active service next senior in date of commission (hereafter, for purposes of this
subsection only, included in the term "chief judge"). The clerk shall smultaneoudy
transmit a copy of the complaint to the judge or magistrate whose conduct is the
subject of the complaint.

(3) After expeditioudly reviewing a complaint, the chief judge, by written order
stating his reasons, may--

(A) dismiss the complaint, if he findsit to be (i) not in conformity with paragraph
(2) of this subsection, (ii) directly related to the merits of a decision or procedural
ruling, or (iii) frivolous; or

(B) conclude the proceeding if he finds that appropriate corrective action has been
taken or that action on the complaint is no longer necessary because of intervening
events.

The chief judge shall transmit copies of his written order to the complainant and to
the judge or magistrate whose conduct is the subject of the complaint.

(4) If the chief judge does not enter an order under paragraph (3) of this
subsection, such judge shall promptly--

(A) appoint himself and equal numbers of circuit and district judges of the circuit
to a special committee to investigate the facts and allegations contained in the
complaint;

(B) certify the complaint and any other documents pertaining thereto to each
member of such committee; and

(C) provide written notice to the complainant and the judge or magistrate whose
conduct is the subject of the complaint of the action taken under this paragraph.

A judge appointed to a special committee under this paragraph may continue to
serve on that committee after becoming a senior judge or, in the case of the chief
judge of the circuit, after his or her term as chief judge terminates under subsection
(a)(3) or (c) of section 45 of thistitle. If ajudge appointed to a committee under
this paragraph dies, or retires from office under section 371(a) of thistitle, while
serving on the committee, the chief judge of the circuit may appoint another circuit
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or district judge, as the case may be, to the committee.

(5) Each committee appointed under paragraph (4) of this subsection shall
conduct an investigation as extensive as it considers necessary, and shall
expeditioudly file a comprehensive written report thereon with the judicial council
of the circuit. Such report shall present both the findings of the investigation and
the committee's recommendations for necessary and appropriate action by the
judicia council of the circuit.

(6) Upon receipt of areport filed under paragraph (5) of this subsection, the
judicia council--

(A) may conduct any additional investigation which it considers to be necessary;

(B) shall take such action asis appropriate to assure the effective and expeditious
administration of the business of the courts within the circuit, including, but not
limited to, any of the following actions:

(1) directing the chief judge of the district of the magistrate whose conduct is the
subject of the complaint to take such action as the judicia council considers

appropriate;

(i) certifying disability of ajudge appointed to hold office during good behavior
whose conduct is the subject of the complaint, pursuant to the procedures and
standards provided under subsection (b) of this section;

(i11) requesting that any such judge appointed to hold office during good behavior
voluntarily retire, with the provision that the length of service requirements under
section 371 of thistitle shall not apply;

(iv) ordering that, on atemporary basis for atime certain, no further cases be
assigned to any judge or magistrate whose conduct is the subject of a complaint;

(v) censuring or reprimanding such judge or magistrate by means of private
communication;

(vi) censuring or reprimanding such judge or magistrate by means of public
announcement; or

(vii) ordering such other action as it considers appropriate under the
circumstances, except that (1) in no circumstances may the council order removal
from office of any judge appointed to hold office during good behavior, and (I1)
any removal of a magistrate shall be in accordance with section 631 of thistitle and
any removal of a bankruptcy judge shall be in accordance with section 152 of this

115



title;
(C) may dismiss the complaint; and

(D) shall immediately provide written notice to the complainant and to such judge
or magistrate of the action taken under this paragraph.

(7)(A) In addition to the authority granted under paragraph (6) of this

subsection, the judicial council may, in its discretion, refer any complaint under this
subsection, together with the record of any associated proceedings

and its recommendations for appropriate action, to the Judicial Conference of the
United States.

(B) In any case in which the judicial council determines, on the basis of a complaint
and an investigation under this subsection, or on the basis of information otherwise
available to the council, that a judge appointed to hold office during good behavior
may have engaged in conduct--

(1) which might constitute one or more grounds for impeachment under article 11 of
the Constitution; or

(i) which, in the interest of justice, is not amenable to resolution by the judicial
council,

the judicia council shall promptly certify such determination, together with any
complaint and arecord of any associated proceedings, to the Judicial Conference
of the United States.

(©) A judicia council acting under authority of this paragraph shall, unless
contrary to the interests of justice, immediately submit written notice to the
complainant and to the judge or magistrate whose conduct is the subject of the
action taken under this paragraph.

(8)(A) Upon referra or certification of any matter under paragraph (7) of this
subsection, the Judicial Conference, after consideration of the prior proceedings
and such additional investigation as it considers appropriate, shall by majority vote
take such action, as described in paragraph (6)(B) of this subsection, as it
considers appropriate. If the Judicial Conference concurs in the determination of
the council, or makes its own determination, that consideration of impeachment
may be warranted, it shall so certify and transmit the determination and the record
of proceedings to the House of Representatives for whatever action the House of
Representatives considers to be necessary. Upon receipt of the determination and
record of proceedings in the House of Representatives, the Clerk of the House of
Representatives shall make available to the public the determination and any
reasons for the determination.
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(B) If ajudge or magistrate has been convicted of afelony and has exhausted al
means of obtaining direct review of the conviction, or the time for seeking further
direct review of the conviction has passed and no such review has been sought, the
Judicial Conference may, by majority vote and without referral or certification
under paragraph (7), transmit to the House of Representatives a determination that
consideration of impeachment may be warranted, together with appropriate court
records, for whatever action the House of Representatives considersto be
necessary.

(9(A) In conducting any investigation under this subsection, the judicial
council, or aspecia committee appointed under paragraph (4) of this subsection,
shall have full subpoena powers as provided in section 332(d) of thistitle.

(B) In conducting any investigation under this subsection, the Judicial Conference,
or a standing committee appointed by the Chief Justice under section 331 of this
title, shall have full subpoena powers as provided in that section.

(10) A complainant, judge, or magistrate aggrieved by afina order of the chief
judge under paragraph (3) of this subsection may petition the judicial council for
review thereof. A complainant, judge, or magistrate aggrieved by an action of the
judicia council under paragraph (6) of this subsection may petition the Judicial
Conference of the United States for review thereof. The Judicial Conference, or
the standing committee established under section 331 of thistitle, may grant a
petition filed by a complainant, judge, or magistrate under this paragraph. Except
as expressy provided in this paragraph, al orders and determinations, including
denias of petitions for review, shal be fina and conclusive and shall not be
judicialy reviewable on appeal or otherwise.

(11) Each judicia council and the Judicial Conference may prescribe such rules for
the conduct of proceedings under this subsection, including the processing of
petitions for review, as each considers to be appropriate. Such rules shall contain
provisions requiring that--

(A) adequate prior notice of any investigation be given in writing to the judge or
magistrate whose conduct is the subject of the complaint;

(B) the judge or magistrate whose conduct is the subject of the complaint be
afforded an opportunity to appear (in person or by counsel) at proceedings
conducted by the investigating panel, to present oral and documentary evidence, to
compel the attendance of witnesses or the production of documents, to
cross-examine witnesses, and to present argument orally or in writing; and

(C) the complainant be afforded an opportunity to appear at proceedings
conducted by the investigating panel, if the panel concludes that the complainant
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could offer substantial information.

Any such rule shall be made or amended only after giving appropriate public notice
and an opportunity for comment. Any rule promulgated under this subsection shall
be a matter of public record, and any such rule promulgated by a judicial council
may be modified by the Judicial Conference. No rule promulgated under this
subsection may limit the period of time within which a person may file a complaint
under this subsection.

(12) No judge or magistrate whose conduct is the subject of an investigation under
this subsection shall serve upon a special committee appointed under paragraph (4)
of this subsection, upon ajudicia council, upon the Judicial Conference, or upon
the standing committee established under section 331 of thistitle, until all related
proceedings under this subsection have been finally terminated.

(13) No person shall be granted the right to intervene or to appear as amicus
curiae in any proceeding before ajudicia council or the Judicial Conference under
this subsection.

(14) Except as provided in paragraph (8), al papers, documents, and records of
proceedings related to investigations conducted under this subsection shall be
confidential and shall not be disclosed by any person in any proceeding except to
the extent that--

(A) thejudicial council of the circuit in its discretion rel eases a copy of areport of
aspecia investigative committee under paragraph (5) to the complainant whose
complaint initiated the investigation by that special committee and to the judge or
magistrate whose conduct is the subject of the complaint;

(B) the judicia council of the circuit, the Judicial Conference of the United States,
or the Senate or the House of Representatives by resolution,

releases any such material which is believed necessary to an impeachment
investigation or trial of ajudge under article | of the Constitution; or

(C) such disclosure is authorized in writing by the judge or magistrate who is the
subject of the complaint and by the chief judge of the circuit, the Chief Justice, or
the chairman of the standing committee established under section 331 of thistitle.

(15) Each written order to implement any action under paragraph (6) (B) of this
subsection, which isissued by ajudicial council, the Judicial Conference, or the
standing committee established under section 331 of thistitle, shall be made
available to the public through the appropriate clerk's office of the court of appeals
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for the circuit. Unless contrary to the interests of justice, each such order issued
under this paragraph shall be accompanied by written reasons therefor.

(16) Upon the request of ajudge or magistrate whose conduct is the subject of a
complaint under this subsection, the judicial council may, if the complaint has been
finally dismissed under paragraph (6)(C), recommend that the Director of the
Administrative Office of the United States Courts award reimbursement, from
funds appropriated to the Federal judiciary, for those reasonable expenses,
including attorneys fees, incurred by that judge or magistrate during the
investigation which would not have been incurred but for the

requirements of this subsection.

(17) Except as expressy provided in this subsection, nothing in this subsection
shall be construed to affect any other provision of thistitle, the Federal Rules of
Civil Procedure, the Federal Rules of Crimina Procedure, the Federa Rules of
Appellate Procedure, or the Federal Rules of Evidence.

(18) The United States Court of Federal Claims, the Court of International Trade,
and the Court of Appeals for the Federal Circuit shall each prescribe rules,
consistent with the foregoing provisions of this subsection, establishing procedures
for the filing of complaints with respect to the conduct of any judge of such court
and for the investigation and resolution of such complaints. In investigating and
taking action with respect to any such complaint, each such court shall have the
powers granted to ajudicial council under this subsection.

28U.S.C. 8375

(8)(1) A bankruptcy judge or a United States magistrate appointed under chapter 43 of
thistitle, who has retired under the provisions of section 377 of thistitle or under the
applicable provisions of title 5 upon attaining the age and years of service requirements
established in section 371(c) of thistitle, may agree to be recalled to serve under this
section for a period of five years as a bankruptcy judge or magistrate, as the case may be,
upon certification that substantial service is expected to be performed by such retired
judge or magistrate during such 5-year period. With the agreement of the judge or
magistrate involved, a certification under this subsection may be

renewed for successive 5-year periods.

(2) For purposes of paragraph (1) of this subsection, a certification may be made, in the
case of abankruptcy judge or a United States magistrate, by the judicial council of the
circuit in which the official duty station of the judge or magistrate at the time of retirement
was located.

(3) For purposes of this section, the term "bankruptcy judge" means a bankruptcy judge
appointed under chapter 6 of thistitle or serving as a bankruptcy judge on March 31,
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1984.

(b) A judge or magistrate recalled under this section may exercise al of the powers and
duties of the office of judge or magistrate held at the time of retirement, including the
ability to servein any other judicial district to the extent applicable, but may not engage in
the practice of law or engage in any other business, occupation, or employment
inconsistent with the expeditious, proper, and impartial performance of dutiesasajudicial
officer.

(c) During the 5-year period in which a certification under subsection (a) isin effect, the
judge or magistrate involved shall receive, in addition to the annuity provided under the
provisions of section 377 of thistitle or under the applicable provisions of title 5, an
amount equal to the difference between that annuity and the current salary of the office to
which the judge or magistrate is recalled. The annuity of a bankruptcy judge or magistrate
who completes that 5-year period of service, whose certification is not renewed, and who
retired under section 377 of thistitle shall be equal to the salary in effect, at the end of that
5-year period, for the office from which he or she retired.

(d) A certification under subsection () may be terminated in accordance with section
372(c) of thistitle, and such a certification shall be terminated upon the death of the
recalled judge or magistrate involved.

(e) Except as provided in subsection (b), nothing in this section shall affect the right of
judges or magistrates who retire under the provisions of chapter 83 or chapter 84 of title 5
to serve as reemployed annuitants in accordance with the provisions of title 5. A judge or
magistrate to whom this section applies may be recalled under section 155, 636(h), or 797
of thistitle, as the case may be, other than during a 5-year period in which a certification
under subsection (a) isin effect with respect to that judge or magistrate.

(f) For purposes of determining the years of service requirementsin order to be eligible for
recall under this section, any service as a bankruptcy judge or a United States magistrate,
and any prior service as areferee in bankruptcy or a United States commissioner, may be
credited.

(9) Except as provided in subsection (€), ajudge or magistrate recalled under this section
who retired under the applicable provisions of title 5 shall be

considered to be a reemployed annuitant under chapter 83 or chapter 84, as the case may
be, of title 5.

(h) The Judicial Conference of the United States may promulgate regulations to implement
this section.

28 U.S.C. § 377(a)
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Retirement based on years of service.--A bankruptcy judge or magistrate to whom
this section applies and who retires from office after attaining the age of 65 years
and serving at least 14 years, whether continuously or otherwise, as such
bankruptcy judge or magistrate shall, subject to subsection (f), be entitled to
receive, during the remainder of the judge's or magistrate's lifetime, an annuity
equal to the salary being received at the time the judge or magistrate |eaves office.
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28 U.S.C. § 377(d)

Retirement for disability.--A bankruptcy judge or magistrate to whom this section
applies, who has served at least 5 years, whether continuously or otherwise, as
such a bankruptcy judge or magistrate, and who retires or is removed from office
upon the sole ground of mental or physical disability shall, subject to subsection
(), be entitled to receive, during the remainder of the judge's or magistrate's
lifetime, an annuity equal to 40 percent of the salary being received at the time of
retirement or removal or, in the case of ajudge or magistrate who has served for at
least 10 years, an amount equal to that proportion of the salary being received at
the time of retirement or remova which the aggregate number of years of service,
not to exceed 14, bearsto 14.

28 U.S.C. § 377(e)

Cost-of-living adjustments.--A bankruptcy judge or magistrate who is entitled to
an annuity under this section is also entitled to a cost-of-living adjustment in such
annuity, calculated and payable in the same manner as adjustments under section
8340(b) of title 5, except that any such annuity, as increased under this subsection,
may not exceed the salary then payable for the position from which the judge or
magistrate retired or was removed.

28 U.S.C. 8 377(f)
Election; annuity in lieu of other annuities.--A bankruptcy judge or magistrate shall
be entitled to an annuity under this section if the judge or magistrate elects an
annuity under this section by notifying the Director of the Administrative Office of

the United States Courts. A bankruptcy judge or magistrate who elects to receive
an annuity under this section shall not be entitled to receive

(2) any annuity to which such judge or magistrate would otherwise have been
entitled under subchapter 111 of chapter 83, or under chapter 84 (except for
subchapters 111 and VII), of title 5, for service performed as such ajudge or
magistrate or otherwise;

(2) an annuity or salary in senior status or retirement under section 371 or 372 of
thistitle

(3) retired pay under section 7447 of the Internal Revenue Code of 1986; or
(4) retired pay under section 7296 of title 38.
28 U.S.C. §631(a)
The judges of each United States district court and the district court of the Virgin
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Islands shall appoint United States magistrates in such numbers and to serve at
such locations within the judicial district as the conference may determine under
this chapter. In the case of a magistrate appointed by the district court of the
Virgin Ilands, this chapter shall apply as though the court appointing such
magistrate were a United States district court. Where there is more than one judge
of adistrict court, the appointment, whether an original appointment or a
reappointment, shall be by the concurrence of a mgjority of al the judges of such
district court, and when there is no such concurrence, then by the chief judge.
Where the conference deems it desirable, a magistrate may be designated to serve
in one or more districts adjoining the district for which he is appointed. Such a
designation shall be made by the concurrence of a maority of the judges of each of
the district courts involved and shall specify the duties to be performed by the
magistrate in the adjoining district or districts.

28 U.S.C. §631(b)

No individual may be appointed or reappointed to serve as a magistrate under this
chapter unless:

(1) He has been for at least five years a member in good standing of the bar of the
highest court of a State, the District of Columbia, the Commonwealth of Puerto
Rico, or the Virgin Islands of the United States, except that an individua who does
not meet the bar membership requirements of this paragraph may be appointed and
serve as a part-time magistrate if the appointing court or courts and the conference
find that no qualified individual who is amember of the bar is available to serve at
aspecific location; . . .

(3) In the case of an individual appointed to servein anationa park, he resides
within the exterior boundaries of that park, or at some place reasonably adjacent
thereto; . . .

28 U.S.C. 8631(d)

Except as otherwise provided in sections 375 and 636(h) of this title, no individual
may serve under this chapter after having attained the age of seventy years.
Provided, however, That upon a mgority vote of al the judges of the appointing
court or courts, which is taken upon the magistrate's attaining age seventy and
upon each subsequent anniversary thereof, a magistrate who has attained the age
of seventy years may continue to serve and may be reappointed under this chapter.

28 U.S.C. §631(e)
The appointment of any individual as a full-time magistrate shall be for aterm of
eight years, and the appointment of any individuals as a part-time magistrate shall

be for aterm of four years, except that the term of afull- time or part-time
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magistrate appointed under subsection (k) shall expire upon--
(2) the expiration of the absent magistrate's term,

(2) the reinstatement of the absent magistrate in regular servicein officeasa
magistrate,

(3) the failure of the absent magistrate to make timely application under subsection
() of this section for reinstatement in regular service in office

as amagistrate after discharge or release from military service,

(4) the death or resignation of the absent magistrate, or

(5) the removal from office of the absent magistrate pursuant to subsection (i) of
this section, whichever may first occur.

28 U.S.C. § 631(i)

Removal of a magistrate during the term for which he is appointed shall be only for
incompetency, misconduct, neglect of duty, or physical or mental disability, but a
magistrate's office shall be terminated if the conference

determines that the services performed by his office are no longer needed.

Remova shall be by the judges of the district court for the judicia district in which
the magistrate serves; where there is more than one judge of adistrict court,
removal shall not occur unless amgjority of all the judges of such court concur in
the order of removal; and when there is atie vote of the judges of the district court
on the question of the removal or retention in office of a magistrate, then removal
shall be only by a concurrence of amagjority of al the judges of the council. In the
case of a magistrate appointed under the third sentence of subsection (a) of this
section, removal shall not occur unless a mgjority of al the judges of the
appointing district courts concur in the order of removal; and where thereis atie
vote on the question of the removal or retention in office of a magistrate, then
removal shall be only by a concurrence of amajority of al the judges of the council
or councils. Before any order or removal shall be entered, a full specification of the
charges shall be furnished to the magistrate, and he shall be accorded by the judge
or judges of the removing court, courts, council, or councils an opportunity to be
heard on the charges.

28 U.S.C. §636

(h) A United States magistrate who has retired may, upon the consent of the chief
judge of the district involved, be recalled to serve as a magistrate in any judicia
district by the judicia council of the circuit within which such district is located.
Upon recall, a magistrate may receive a salary for such service in accordance with
regulations promulgated by the Judicial Conference, subject to the restrictions on
the payment of an annuity set forth in section 377 of thistitle or in subchapter 111
of chapter 83, and chapter 84, of title 5 which are applicable to such magistrate.
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The requirements set forth in subsections (a), (b)(3), and (d) of section 631, and
paragraph (1) of subsection (b) of such section to the extent such paragraph
requires membership of the bar of the location in which an individual isto serve as
amagistrate, shall not apply to the recall of aretired magistrate under this
subsection or section 375 of thistitle. Any other requirement set forth in section
631(b) shall apply to the recall of aretired magistrate under this subsection or
section 375 of this title unless such retired magistrate met such requirement upon
appointment or reappointment as a magistrate under section 361.
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Appendix M
Excer pts of Regulations
Code of Conduct for United States Judges, Canon 3B(3)

B. Administrative Responshilities.

(3) A judge should initiate appropriate action when the judge becomes
aware of reliable evidence indicating the likelihood of unprofessiona conduct by a
judge or lawyer.

Code of Conduct for United States Judges, Canon 5

A. Avocational Activities. A judge may write, lecture, teach, and speak on non-
legal subjects, and engage in the arts, sports, and other social and recreational
activities, if such avocationa activities do not detract from the dignity of the
judge’ s office or interfere with the performance of the judge’ s judicial duties.

B. Civic and Charitable Activities. A judge may participatein civic and a
charitable activities that do not reflect adversely upon the judge’ s impartiality or
interfere with the performance of judicial duties. A judge may serve as an officer,
director, trustee, or non-legal advisor of an educational, religious, charitable,
fraternal, or civic organization not conducted for the economic or political
advantage of its members, subject to the following limitations:

(1) A judge should not serveif it islikely that the organization will be
engaged in proceedings that would ordinarily come before the judge or will
be regularly engaged in adversary proceedings before the court.

(2) A judge should not solicit funds for any educational, religious,
charitable, fraternal, or civic organization, or use or permit the use of the
prestige of the judicia office for that purpose, but the judge may be listed
as an officer, director, or trustee of such an organization. A judge should
not personaly participate in membership solicitation if the solicitation
might reasonably be percelved as coercive or is essentialy afund-raising
mechanism.

(3) A judge should not give investment advice to such an organization, but
may serve on its board of directors or trustees even though it has the
responsibility for approving investment decisions.

C. Hnancid Activities.
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(2) A judge should refrain from financial and business dealings that tend to
reflect adversely on the judge' simpartiality, interfere with the proper
performance of judicial duties, exploit the judicial position, or involve the
judge in frequent transactions with lawyers or other persons likely to come
before the court on which the judge serves.

(2) Subject to the requirements of subsection (1), ajudge may hold and
manage investments, including real estate, and engage in other
remunerative activity, but should not serve as an officer, director, active
partner, manager, advisor, or employee of any business other than a
business closaly held and controlled by members of the judge’ s family. For
this purpose, “members of the judge’ s family” means persons related to the
judge or the judge’ s spouse within the third degree of relationship
calculated according to the civil law system, any other relatives with whom
the judge or the judge’ s spouse maintains a close familia relationship, and
the spouse of any of the foregoing.

(3) A judge should manage investments and other financia interests to
minimize the number of casesin which the judgeis disqualified. Assoon as
the judge can do so without serious financia detriment, the judge should
divest himself or herself of investments and other financial interests that
might require frequent disqualification.

(4) A judge should not solicit or accept anything of value from anyone
seeking officia action or doing business with the court or other entity
served by the judge, or from anyone whose interests may be substantially
affected by the performance or nonperformance of official duties; except
that ajudge may accept a gift as permitted by the Judicia Conference gift
regulations. A judge should endeavor to prevent a member of ajudge’s
family residing in the household from soliciting or accepting a gift except to
the extent that a judge would be permitted to do so by the Judicial
Conference gift regulations.

(5) For the purpose of this section, “members of the judge’ s family residing
in the judge’ s household” means any relative of ajudge by blood or
marriage, or a person treated by a judge as a member of the judge’ s family,
who resides in the judge’ s household.

(6) A judge should report the calculate of the gift , bequest, favor, or loan
as required by statute or by the Judicial Conference of the United States.

(7) A judgeis not required by this Code to disclose his or her income,

debts, or investments, except as provided in this Canon and Canons 3 and
6.
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(8) Information acquired by a judge in the judge’' s official capacity should
not be used or disclosed by the judge in financial dealings or for any other
purpose not related to the judge’ s judicial duties.

D. Fiduciary Duties. A judge should not serve as the executor, administrator,
trustee, guardian. or other fiduciary, except for the estate, trust, or person of a
member of the judge’ s family, and then only if such service will not interfere with
the proper performance of judicial duties. “Member of the judge’ s family” means
any relative of ajudge by blood, adoption, or marriage or any other person treated
by ajudge as a member of the judge’s family.

Asafamily fiduciary ajudge is subjected to the following restrictions:

(2) the judge should not serve if it islikely that as fiduciary the judge will
be engaged in proceedings that would ordinarily come before the judge or
if the estate, trust, or ward becomes involved in adversary proceedings in
the court on which the judge serves or one under its appellate jurisdiction.

(2) While acting as afiduciary ajudge is subject to the same restrictions on
financial activities that apply to the judge in his or her personal capacity.

E. Arbitration. A judge should not act as an arbitrator or mediator or otherwise
perform judicial functionsin private capacity unless expresdy authorized by the
law.

F. Practice of Law. A judge should not practice law. Notwithstanding this
prohibition, ajudge may act pro se and may, without compensation, give lega
advice to and draft or review documents for a member of the judge’s family.

G. Extrajudicial Appointments A judge should not accept appointment to a
governmental committee, commission, or other position that is concerned with
issues of fact or policy on matters other than the improvement of the law, the legal
system, or the administration of justice, unless appointment of ajudge is required
by an Act of Congress. A judge should not, in any event, accept such an
appointment if the judge’ s governmental duties would interfere with the
performance of judicial duties or tend to undermine the public confidence in the
integrity, impartiality, or independence of the judiciary. A judge may represent the
judge’ s country, state, or locality on ceremonial occasions or in connection with
historical, educational, and cultural activities.

H. Chamber, Resources, and Staff. A judge should not use judicial chambers,
resources, or staff to engage in activities permitted by this Canon, except for uses
that are de minimis.
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Code of Conduct for United States Judges, Canon 7
A. A judge should not:
(1) act as aleader or hold any office in apolitical organization;

(2) make speeches for a political organization or candidate or publicly
endorse or oppose a candidate for public office;

(3) solicit funds for or pay an assessment or make a contribution to a
political organization or candidate, attend political gatherings, or purchase
tickets for political party dinners, or other functions.

B. A judge should resign the judicia office when the judge becomes a candidate
either in aprimary or in ageneral eection for any office.

C. A judge should not engage in any other political activity; provided, however,
this should not prevent a judge from engaging in the activities described in Canon
4,

Regulations of the Judicial Conference of the United States Establishing Standards and
Procedures for the Appointment and Reappointment of the United States Bankruptcy Judges,
§ 1.01(b)(5)

To be qualified for appointment or reappointment as United States bankruptcy judges,
nominees must meet the following standards:

(b) They must (1) possess, and have areputation for, integrity and good character;
(2) possess, and have demonstrated, a commitment to equal justice under the law; (3)
possess, and have demonstrated, outstanding legal ability and competence; (4) indicate by
their demeanor, character, and personality that they would exhibit judicial temperament if
appointed or reappointed; and (5) be of sound physical and mental health sufficient to
perform the essential duties of the office.

Regulations of the Judicial Conference of the United States Establishing Standards and
Procedures for the Appointment and Reappointment of the United States M agistrate Judges,
§1.01

To be qualified for appointment or reappointment as a United States magistrate judge,
nominees must meet the following standards:

(c) They must be competent to perform the duties of the office, of good moral
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character, emotionally stable and mature, committed to equal justice under the law, in
good health, patient, courteous, and capable of deliberation and decisiveness when
required to act on their own reason and judgment.

(e) In the case of an initia appointment, they must not be seventy years of age or
older.

Regulations of the Director of the Administrative Office Implementing the Retirement and
Survivors Annuities for Bankruptcy Judges and Magistrate Judges Act of 1988, § 7.01

(&) A Judicid officer who has made an election to be covered by the
Retirement Act and who has served and made contributions or deposits under
section 5 of these regulations for at least five years as ajudicial officer, whether
continuously or otherwise, shall recelve an annuity under this section, if the judicial
officer retires or is removed from the office upon the sole ground of mental or
physica disability.

(b) If ajudicial officer is removed from office upon the sole ground of
mental or physical disability under 8 631 of title 28 or § 152 of title 28, a copy of
the order shall be sent to the Director.

(c) If ajudicid officer voluntarily leaves office on the sole ground of mental
or physical disability, the judicia officer shall certify in writing, in the case of a
bankruptcy judge to the chief judge of the circuit court of appeals, or in the case of
amagistrate, to the chief judge of the district court, that he or she is permanently
disabled from performing the duties of the office and shall submit documentation
supporting such aclam. The respective chief judge shall send a copy of the
certification, any supporting documentation, and a recommendation regarding the
clam of permanent disability of the judicia officer to the director.

(1) The Director shall determine the digibility of ajudicia officer
for adisability annuity under paragraph (c) of subsection 7.01 of
these regulations, in light of the certification, supporting
documentation, and the recommendation of the respective chief
judge, subject to the review of the Judicial Conference of the
United States.

(2) The Director may order or direct such medical or other
examinations as the Director deems necessary to determine the
facts relative to the nature and degree of disability, and may
suspend or deny a disability annuity for failure to submit to any
such examination.

Rules of the Judicial Council of the Ninth Circuit Governing Complaints of Judicial Misconduct or
Disability, Rule 2(j)
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() Identification of a Complaint. Inthe interest of effective and expeditious administration
of the business of the courts and on the basis of information available to the chief judge of
the circuit, the chief judge may, by written order stating reasons therefor, identify a
complaint as authorized by 28 U.S.C. § 372(c)(1) and thereby dispense with the filing of a
written complaint. A chief judge who has identified a complainant under this rule will not
be considered a complainant and, subject to the second sentence of Rule 18 (a), will
perform all functions assigned to the chief judge under these rules for the determination of
complaints filed by a complainant.

Rules of the Judicial Council of the Ninth Circuit Governing Complaints of Judicial Misconduct or
Disability, Rule 4

(a) Purpose of the chief judge's review. When acomplaint in proper for mis sent
to the chief judge by the clerk’s office, the chief judge will review the complaint to
determine whether it should be

(1) dismissed

(2) concluded on the ground that correlative action has been taken or that
action on the complaint is no longer necessary because of intervening
events, or

(3) referred to a special committee.

(b) Inquiry by chief judge. In determining what action to take, the chief judge may
conduct alimited inquiry for the purpose of determining (1) whether appropriate
corrective action has been or can be taken without the necessity for aformal
investigation, and (2) whether the facts stated in the complaint are either plainly
untrue or are incapable of being established through investigation. For this
purpose, the chief judge may request the judge whose conduct is complained of to
file awritten response to the complaint. Such response will not be made available
to the complainant unless authorized by the responding judge. The chief judge
may also communicate orally or in writing with the complainant, the judge whose
conduct is complained of, and other people who may have knowledge of the
matter, and may review any transcripts or other relevant documents.

(c) Dismissa. A complaint will be dismissed if the chief judge concludes:

(2) that the complaint is directly related to the merits of a decision or
procedural ruling; or

(2) that the claimed conduct, even if the claim is true,
(A) isnot “conduct prejudicial to the effective and expeditious
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administration of the courts,” or

(B) in the case of adisability complaint, does not indicate a mental
or physical disability resulting in ainability to discharge the duties
of office; or

(3) that the complaint is frivolous, aterm that includes making charges that
are wholly unsupported or alleging facts that are shown by alimited inquiry
pursuant to Rule 4(b) to be

(A) plainly untrue,
(B) incapable of being established through investigation, or
(C) lacking evidentiary support either

(1) to raise an inference that some kind of cognizable
misconduct has occurred, or
(i1) to warrant further investigation; or

(4) that, under this statute, the complaint is otherwise not appropriate for
consideration.

(d) Corrective action or intervening events. The complaint proceeding will be
concluded if the chief judge determines that appropriate action has been taken to
remedy the problem raised by the complaint, that the claimed conduct is an isolated
mistake unlikely to be repeated, or that action on the complaint is no longer
necessary because of intervening events.

(e) Appointment of Special Committee. If the complaint is not dismissed or
concluded, the chief judge will promptly appoint a specia committee, constituted
as provided in Rule 9, to investigate the complaint and make recommendations to
thejudicial council. However, ordinarily a specia committee will not be appointed
until the judge complained about has been invited to respond to the complaint and
has been allowed a reasonable time to do so. In the discretion of the chief judge,
separate complaints may be joined and assigned to a single special committee;
similarly, a single complaint about more than one judge may be served and more
than one special committee appointed.

(f) Notice of chief judge’s action.

(2) If the complaint is dismissed or the proceeding concluded on the basis
of corrective action taken, the chief judge will set forth either in the order
or in a supporting memorandum the allegations of the complaint and the
reasons for the disposition but will not include the name of the
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complainant, the judge, and any judge entitled to receive a copy of the
complaint pursuant to Rule 3(a)(2). The complainant will be notified of the
right to petition the judicia council for review of the decision and of the
deadline for filing a petition.

(2) If aspecia committee is appointed, the chief judge will notify the
complainant, the judge whose conduct is complained of, and any judge
entitled to receive a copy of the complaint pursuant to Rule 3(a)(2) that the
matter has been referred, and will inform them of the membership of the
committee.

(g) Public availability of chief judge's decison. Materias related to the chief
judge’ s decision will be made public at the time and in the manner set forth in Rule
17.

(h) Report to judicial council. The chief judge will from time to time report to the
judicia council of the circuit on actions taken under this rule.

(1) Consolidation of complaints. Complaints making similar or related allegations
can be consolidated and treated as a single complaint.

Rules of the Judicial Council of the Ninth Circuit Governing Complaints of Judicial Misconduct or
Disahility, Rule 10(f)

(f) Voting. All actions of the committee will be by vote of a mgority of al of the
members of the committee.
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